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Introduction  

Before we begin, I must further define the term winning when it concerns being the defendant in a 
foreclosure action. My definition of winning is you getting to keep your home, or at least sell it under 
your terms. My definition of winning does not include you keeping your credit score high or your 
taxes low, though both are possible outcomes. Winning also does not mean that you will win the 
lawsuit against the bank or even get the case dismissed, though we will go over ways in which we 
will attempt to do both.   

As we will discuss later in the program, there are really only two ways to defeat the bank’s lawsuit: 
an Affidavit of Payments Made or an Affidavit of Identity Theft. At this point, I don’t expect you to 
understand what each of these documents are, but we will cover them more in depth later. Even if 
you end up qualifying to file either of the Affidavits just mentioned, you still will not prevail in court 
without a costly trial process that comes with no guarantee of victory at the outcome. Our plan is a 
different one. Our goal is to delay the bank any which way we can so we can buy enough time to 
reinstate or modify the loan, or so we can sell the home to someone else that can.  

It amazes me even more that, of that one percent that attempt to fight and force delay, another ninety-
nine percent of them go about it incorrectly. Even more amazing is that they fail once and then they 
never try again. They just give up. In the Army, the troops in basic training complete a drill in which 
they open a parachute, throw the parachute into the wind, untangle the cords, pull the chute back in, 
and then release it into the wind again. This drill is used to instruct the soldiers on what to do in case 
your parachute gets tangled after you have jumped from a plane.   

I heard a story recently about one soldier who had been performing this drill for quite some time, at 
the instruction of his drill sergeant. The soldier asked his drill sergeant how long he should perform 
this drill if his parachute got tangled and refused to open in an actual jump. The drill sergeant 
responded, “Son, you have the rest of your life to perform this drill if your chute tangles in an actual 
jump.” This is your home. If it isn’t your primary residence, maybe it is a vacation property or 
investment that you purchased with your hard-earned money. This is money that you could have 
spent on your family, your friends, or yourself. Why would you just allow the bank to take it from 
you without putting up a fight?  

Once the property is taken, it is gone for good. Like the paratrooper untangling his parachute over 
and over again, you have the rest of your life to practice the techniques I am about to teach you. You 
have taken the first step by choosing to purchase this program and take the time to follow my 
teachings. You can beat the foreclosure process and I am about to tell you how.  

1. You’ve Just Missed Your First Payment. 
  
If you are reading this program at this early stage in the foreclosure process, that is good news 
because by taking action so early, there are many avenues that are open to you that would not be 
available if you had waited longer. Most people will tell you to call your lender immediately, and that 
may be the correct course of action, if you have the money to reinstate your loan. That means that 
you have enough money saved up to pay the bank the amount of the payment you missed, plus 
interest, costs, and attorney fees, if the bank has hired an attorney.  

Upon calling the bank, they may tell you to write what is referred to as a Hardship Letter. This letter 
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is a waste of your time. A hardship letter is a letter describing why you were forced to miss a 
mortgage payment and begging the bank for mercy. Guess what? No one cares. Actually, I take that 
back. When I read a hardship letter from a borrower about to lose their home, I really do feel bad for 
these people. The letters describe losing employment, the death or disease of loved ones, being 
conned out of savings, natural disasters, and the like.  
 
I feel bad for these people as a person. Lawyers, judges, and banks don’t have feelings; we only have 
the law. My feelings of empathy for you as a person will not stop me from continuing with my 
foreclosure and taking your home because, by law, that is what I am entitled to do. Others may 
inform you that sending the bank a hardship letter may convince the bank to wait until you have 
missed two to three payments before they foreclose. The truth of the situation is that the bank won’t 
foreclose until you have missed two to three payments whether you send them a hardship letter or 
not. 
  
Instead of calling your lender and sending in a hardship letter, I suggest doing something a bit 
craftier, such as selling your home. “But I want to keep my home,” you might be saying right now. 
Even if you do want to sell, you might be muttering that it’s impossible to sell your home in the 
current real estate market. That’s not true. You can sell your home for ten dollars cash. Before you 
stop reading, allow me to explain.  

A little known fact about real estate is that there is no requirement for consent to accept a real estate 
transfer. You can deed your property to your neighbor or friend without them even knowing about it 
and the world will treat them as the true owner of the property. Since the bank cannot foreclose on a 
property without including the current owner of the property in the suit, by deeding your property to 
another person, you have now created a necessary party that the bank must locate, serve, and sue in 
order to progress with the foreclosure action.  

Deeding your property to someone you know is a start, but what if you deeded your property to 
someone that you aren’t even aware exists? The craftiness of this plan really takes shape when you 
deed your property to imaginary buyers. What a person in your situation could do is to create four 
quitclaim deeds that deed your home to four fictional people in four different locations around the 
world and record them all on the same day at the public records division of the county in which your 
property resides, but with four different people doing the recording.  

When the bank hires a law firm and Title Company to determine who the actual owner of the 
property is, they will be unable to do so at first glance. This will delay the foreclosure process. After 
deciding to serve all possible owners due to defects in the deed, they will need to find the four 
fictional people that you have scattered at different corners of the globe. How in the world are they 
going to locate and serve Maxine Rodriguez-Kent in Dublin, Ireland? They won’t be able to serve a 
fictional person individually, so they will be force to publish a Notice of Action on them instead. 
This will further delay the foreclosure process. Before you proceed with this plan of action, I feel it 
necessary to offer up two warnings.  

First, while the technique described will delay the foreclosure for a number of months, some people 
may question whether your actions might be considered fraudulent. As an attorney, I would never 
give advice that I felt was illegal, so be sure not to lie under oath or attempt to defraud the court in 
any way.  
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Second, this technique will only work if the bank’s attorney has not yet filed a lis pendens against 
you. The lis pendens is a document filed with the court that puts the world on notice that your 
property is in foreclosure. Whoever is listed with the county as being the owner of the property at the 
time the lis pendens is filed, owns the property for the duration of the lawsuit, no matter how many 
transactions or sales take place.  

Whoever is the owner at the time the lis pendens is filed is the main defendant in the foreclosure suit 
and remains a necessary party for the duration. If the lis pendens has already been filed in your case, 
you will not be able to transfer the title, but fear not. I have many other tricks of the trade up my 
sleeve.  

2. So You’ve Received A Summons And You Don’t Know What To Do  
 
After you have missed three or four months of payments, the bank will usually call their attorney and 
tell them to initiate a foreclosure action against you. The attorney then will draft a complaint of 
foreclosure, which will be filed with the court and served to all named defendants, along with a 
summons for each defendant and a copy of the lis pendens, which has already been filed with the 
court. As stated earlier, the lis pendens is the ultimate time line indicator. It starts the entire process. 
It is the point of no return.  

The lis pendens not only puts the entire world on notice as to the impending action, but it also sets 
the defendant list in stone. Even if you sell your property, or transfer it via quitclaim deed, you will 
remain the main defendant in the foreclosure action if you held title to the property at the time the lis 
pendens was filed. Once you receive your summons, you will notice that there are instructions as to 
how to respond and how much time you have to do so.  

You are given twenty days, by law, with which to respond, but we will be stretching that number a 
little higher. Note that the twenty days is twenty calendar days, not twenty business days. It is 
important that you be familiar with the timeline as timing is the ultimate determining factor in 
whether or not you are successful in defending your home.  

Be sure to get an answer filed before the date of default passes. If you are defaulted by the bank’s 
attorney, any answers or affirmative defenses you wish to bring up when you have your day in court 
will fall on deaf ears. A default entered against a party makes that party mute.  

We will discuss what to include in your answer later in the program, and forms for the answers will 
be made available on the website, but the important task to complete right now is to create a time line 
and be sure to stay on top of the due dates. After you have made note of the due date for your answer, 
it is time to call the bank’s attorney and get that date pushed back.  

Before you call the bank’s attorney, it is important to remember that they are not your attorney, your 
ally, or your friend. They are your enemy; they are trying to take your home from you. Don’t trust 
anything they say unless they put it in writing. At the same time, the bank’s attorney can help you 
out, if they choose to, so don’t ever be rude to them. As the old expression goes, you can catch more 
flies with honey than you can with vinegar.  

What you want to do at this point is make the bank’s attorney feel bad for you so they feel guilty and 
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help you out in any way they can, as long as it doesn’t seem to make their job any more difficult. 
When you call the attorney this first time, you will want to ask for an extension of time with which to 
file your answer. Usually, the law firms are very backed up and the time for filing a default passes 
with nothing being filed for weeks, so the bank’s attorney will most likely grant you an extra ten to 
twenty days without much argument. However, it is better to be safe than sorry so you should prepare 
a reason why you need the extension of time in case they ask.  

For instance, you might have to go out of town for 10 days to care for your sick aunt, you might have 
an illness or death in the family, or you might have need the time to search for an attorney of your 
own. Pretty much any reason you give will be sufficient as long as it is believable and clearly 
presents an obstacle to filing your answer in the twenty days provided.  

Any agreement made with the opposing attorney should always be reduced to writing, so kindly ask 
the attorney to email you the statement “It has been agreed that no default shall be entered against 
(your name) until (whatever date you agree upon).” You just bought yourself at least another two 
weeks and you can probably get away with more than one extension if the bank’s attorney is 
compassionate.  

If, for some reason, you have already missed the twenty-day deadline in which you were permitted to 
file an answer, and the bank’s attorney has already had a default entered against you, you can still file 
an answer after having the default vacated. In order to vacate the default against you, you must file a 
Motion to Vacate Default with the court. Many times, the bank’s attorney will agree to vacate the 
default without going through the court, so you should ask them first. If they refuse to vacate the 
default by way of an agreed order, you should file the motion.  

For the court to grant your Motion to Vacate Default, you will need to prove that you:  

a. have a valid defense,  
b. that not filing your answer was due to excusable neglect, and   
c. that you are doing your due diligence to get the answer filed.   
 
Thus, you must have your answer and affirmative defenses prepared prior to the hearing on your 
Motion to Vacate Default. We will go over exactly how to compose your answer later in the 
program. As you can imagine, it is a good idea to get your answer filed prior to having a default 
answered against you. The plan we are setting in place rests a lot on timing, and that means we have 
to act as quickly as possible.  

3. Before You File Your Answer. 
  
Before you file your answer, I recommend that you have the Plaintiff’s attorney verify your debt. The 
Fair Debt Collection Practices Act, or FDCPA for short, states that any borrower undergoing a 
foreclosure proceeding against them has the opportunity to question the amounts owed, as long as the 
request for verification is made within thirty days of the Complaint being filed. It is very important to 
act quickly. The FDCPA verification letter does more than just verify the amount of money you owe; 
it also acts like a pause button to the foreclosure action.  
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The Plaintiff’s attorney may not proceed with the foreclosure until they verify your debt by sending 
the FDCPA debt verification letter to the same address where you were originally served, or to a 
different address that you specify. The production and mailing of this letter usually takes about a 
month, so you just bought yourself thirty days just by mailing a letter to the Plaintiff’s attorney. In 
this game, time is more valuable than money. Any stall tactics we can successfully implement are 
priceless.  

This would be a good point in the program to discuss exactly why time is so important, and exactly 
how you should be spending any extra time we are able to accumulate. You currently have three 
choices of how to handle your foreclosure: you can try to keep your home, you can sell your home, 
or you can just live in your home without making any mortgage payments until you have to give it 
back to the bank when they finally succeed in foreclosing.  

The amount of time you can keep your home for free depends on how successful you are at 
implementing the techniques you will learn from this program. If you wish to keep your home, you 
will need to come up with enough money to reinstate the loan. You can get the reinstatement amount 
by requesting it from the Plaintiff’s attorney. This amount is usually some combination of the amount 
of money you owe based on missed payments, along with attorney’s fees and costs.  

If you need help coming up with this amount of money, I strongly recommend seeking the advice of 
a debt consolidator or financial counselor. A good debt counselor can figure out how you can scrape 
enough money together to possibly reinstate the loan on your home and get you back into the good 
graces of the bank. The most important piece of advice I can give to you regarding debt is that when 
you find yourself in a hole, you should stop digging. If you want to keep your home, you may have to 
give up some other frivolities.  

Your other option is to sell your home. It is a complete fiction that homes are not selling in today’s 
market. They may not be selling at a profit, but they are selling. Investors are buying up homes at 
fifty to eighty cents on the dollar in what is known as a short sale. We will be discussing the benefits 
and detriments of engaging in a short sale later in this program. However, if you wish to hold onto 
your home long enough to sell it for a profit, you will have to be very diligent in using all of the 
information I will be giving you throughout the program. It may take three to five years for the 
market to rebound to a point where you will actually make money on the sale of your home, so you 
must be willing to be patient. You also must be able to use the court as your ally instead of your 
enemy. After you receive the FDCPA debt verification letter, you should begin your dealings with 
the court by crating and filing your answer and Affirmative Defenses.  

4. You Are Ready To File Your Answer, So What Should You Say?  

In the answer that you file with the Court, your first objective should be to deny all of the claims 
made by the Plaintiff in their Complaint. The sample answer available on the website shows exactly 
the way this is to be done. Start at the first clause of the Complaint and work your way down, 
denying each numbered clause specifically and directly. After completing the denial of each of the 
Plaintiff’s claims, you will want to state your Affirmative Defenses.  Affirmative Defenses are claims 
made by you as to why the Plaintiff is not entitled to seek foreclosure against you.  
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There are hundreds of Affirmative Defenses that you may plead, but I have compiled what I believe 
to be the twenty most successful Affirmative Defenses that are commonly plead by Defendants in 
foreclosure actions. It is important to remember that Affirmative defenses are actual legal defenses. 
Affirmative Defenses do not include the fact that you lost your job or that your spouse was in an 
accident. Those situations fall under the category of hardship and are only useful to a small degree if 
and when you are in front of the judge and asking for mercy during the hearing on the Plaintiff’s 
Motion for Summary Judgment of Foreclosure. We will be discussing the Summary Final Judgment 
hearing more in depth at a later portion of the program. For now, we will concentrate on your 
Affirmative Defenses.  

A. Failure to Give Notice  
 
Most mortgages require the sending of a Notice of Default prior to the acceleration of the loan. 
According to the case of Yelen v. Bankers Trust Co., the failure to give such notice is a defense to 
acceleration and foreclosure. Citing case law such as this in your Affirmative Defenses is very 
helpful in legitimizing your case, as all Affirmative Defenses should be specifically pled. This means 
that you shouldn’t just use vague defenses such as, “the bank didn’t do the right thing.” Instead, you 
should state exactly what it was that they did wrong and why or how that wrongdoing affects their 
ability to seek foreclosure against you.  

B. Lack of Consideration  
 

Lack of Consideration is most effectively used as a defense when you have taken out a loan, using 
your home as collateral, but the loan money was not disbursed by the lender in accordance with the 
terms of its loan commitment, either in whole or in part. If the bank that loaned you the money did 
not follow through on their promise to you, then you shouldn’t be forced to follow through on your 
promise to them since no valid contract was ever created. If it was the mortgage broker who misled 
you, instead of the bank, you may still be able to use this defense; however you must also prove that 
an agency relationship existed between the mortgage broker and the current holder of the Note and 
Mortgage. We will discuss how to establish that such an agency relationship exists a bit later in this 
program.  

C. Accord and Satisfaction (a.k.a. Payment) 
  

Payment is the best defense to any foreclosure action, but it becomes much more effective when you 
can actually prove that payments were made. Copies of canceled checks are always of help and 
should be attached to you answer and labeled as Exhibits. A foreclosure claim must be discharged if 
the person against whom the claim is asserted can prove that payment was made to the lender and 
accepted by the lender with no dispute. If the bank has continued to accept your payments, they don’t 
have the right to foreclose on your home for not paying.  

D. Fraud, Duress, and Undue Influence  

If you feel that you were lied to, tricked, or coerced into signing the Note and Mortgage, you may be 
able to rescind your Mortgage and prevent the foreclosure of your home. You will state in your 
Affirmative Defense that the mortgage broker, acting as an agent of the current Plaintiff, lied to you 
about the terms of the Note and Mortgage and tricked you into signing them.  



8 

 

E. Estoppel  
 
A defense of estoppel may be successfully asserted where you have a history of making the mortgage 
payments late and the lender has a history of accepting late payments. If the lender orally agreed to 
accept the late payments, your defense is even stronger. According to the case of Pearson v Arthur, 
once the lender has agreed to accept late payments, either by action or by agreement (oral or 
otherwise), the lender must send the borrower a written notice that it will no longer accept late 
payments before they are allowed to accelerate the loan and bring the foreclosure action.  

F. Waiver  
 
Waiver is similar to estoppel in that it too is the knowing and intentional relinquishment of an 
existing right by the lender and any assignees and it may be expressed or implied, but waiver occurs 
when there is a modification to an existing contract, in this case the mortgage. Waiver may be 
implied where the conduct of the lender is such that a reasonable inference can be made by the 
borrower that the lender has voluntarily given up certain rights. If the lender has agreed to accept late 
payments in the past, a reasonable inference can be made by the borrower that the lender has waived 
their right to foreclose in order to enforce on time payment now.  

G. Laches 
  
Laches is a defense that argues that the Plaintiff should not be allowed to foreclose at this point 
because they waited too long to bring the action and you have been detrimentally affected by their 
delay. Laches differs from a defense of Statute of Limitations in that laches is not based on a 
statutory time limit, but rather the fact that the borrower has detrimentally changed his position and is 
now unavailable. The statute of limitations on a foreclosure is five years. If more than five years has 
passed since you defaulted on your loan, you should use the defense of statute of limitations. If it has 
been less than five years since default, use the laches defense, along with an example of how you 
have been detrimentally affected by the Plaintiff waiting too long to file their claim, and how you are 
now unavailable.  

H. Usury  
 
Usury is a defense used in equity, fairness, and justice. If the rate of interest for any loan, advance of 
money, line of credit, or forbearance agreement is unethically high, the Court may find this interest 
rate to be usurious and dismiss the foreclosure action. In most states, the law spells out that any 
interest rate above eighteen (18) percent is considered to be usurious, but any interest amount that 
appears to be illegal or unethically high may also be considered to be usurious.  

I. Unconscionability  
 
Unconscionability is like usury in that it is based on the idea of fairness, but unlike usury, the theory 
of unconscionability may be applied to areas of the law suit other than interest rate. The original 
terms of the Note and Mortgage may be unconscionable. The way that the Note and Mortgage are 
being enforced may be unconscionable. The way in which the lender had you sign the documents 
may be unconscionable. If you can convince the Court that something about this foreclosure is 
unethical or unfair, you can use the unconscionability defense.  



9 

 

J. Standing  
 
The Plaintiff in a foreclosure proceeding is rarely the entity that actually issued the loan. The current 
Plaintiff will have purchased the Note and Mortgage as investments and the collection of interest 
payments become their dividends. If the borrower stops making those interest payments, the investor 
Plaintiff is the entity that forecloses. They send the Note and Mortgage to a servicing company that 
then hires a foreclosure attorney, such as myself, to institute a foreclosure action on behalf of the 
investor. From this point in the foreclosure on, all of your dealings will be through the either the 
servicing agent or the Plaintiff’s attorney and not through the lender or investor. Unfortunately for 
the investor, often times the original Note is lost in transit from the original lender to the investor or 
from the investor to the servicing agent. If the Plaintiff doesn’t have the original Note any longer, 
there is no way for them to prove that they have the right to foreclose. Through the standing defense, 
you will be claiming that the Plaintiff does not have the standing to bring an action against you. We 
will speak more about standing in the section of this program on Motions to Dismiss.  

K. Failure to Attach Necessary Documents  
 
The Rules of Civil Procedure, as well as much case law, requires the Plaintiff to attach all necessary 
documents to the Complaint. However, most Plaintiffs’ attorneys ignore this requirement and fail to 
attach the Note or the Assignment of Mortgage. Without these documents, it is impossible for the 
Defendant to know if the party currently doing the suing is the proper party to be bringing the suit. 
Thus, these are necessary documents that must be included for the Complaint to be considered 
complete and ripe for proceeding.  

L. Failure to Join and Indispensable Party  
 
In order for the Plaintiff to validly foreclose on a piece of property, all persons or entities who claim 
an interest in the Note, the Mortgage, or the property must be named as Defendants in the foreclosure 
action. If the standing of the Plaintiff is at issue, and the Plaintiff is unable to prove through evidence 
that they are the sole entity permitted to foreclose, there are clearly other parties that may claim an 
interest in the Note and Mortgage. The Plaintiff’s attorney has then failed to join all indispensable 
parties to the action and the action must be abated (which means to put on hold) until all 
indispensable parties are included.  

M. Duty of Good Faith  
 
Case law has long held that a duty to perform in good faith is an implicit term of every agreement. 
State statutes permit the acceleration of a Note only if the lender in good faith believes that the 
prospect of payment or performance is impaired. An argument could be made that foreclosing due to 
late payments, or only a few missed payments, is an action brought in bad faith, since the prospect of 
payment has not been impaired. Good faith is another equitable defense as it demands justice and fair 
outcomes.  

N. Breach of Fiduciary Duty  
 
The Supreme Court has held in Barnett Bank v Hooper that where a bank becomes involved in a 
transaction with a customer with whom it has established a relationship of trust and confidence, and 
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it is a transaction from which the bank is likely to benefit at the customer’s expense (such as 
collecting interest payments, for example), the bank may be found to have a duty to disclose all facts 
that are material to the transaction. If the bank had any information about the Note, Mortgage, or 
closing that was not made available to you at the time of the closing or before, they may have 
breached their fiduciary duty to you.  

O. Non-Resident Cost Bond Requirement Unfulfilled  
 
There is a requirement that any Plaintiff filing an action in a state in which they do not reside must 
file a nonresident cost bond with the Court. However, most Plaintiffs’ attorneys fail to file the bond 
prior to proceeding with the foreclosure action. Once you raise this defense, the action must be halted 
and the Plaintiff will be given twenty (20) days to file a non-resident cost bond with the Court. This 
defense may not get the Plaintiff’s case dismissed, but it will buy you a little bit more time.  
 
P. RICO (Racketeer Influence and Corrupt Organizations Act)  
 
The RICO Act makes it illegal for a lender to invest in, acquire an interest in, maintain, or otherwise 
conduct an enterprise through a pattern of racketeering activity or through the collection of an 
unlawful debt. Racketeering activity includes mail fraud, wire fraud, extortion, or usurious credit 
transactions. If you can make a case for usury, you may also be successful in convincing the Court 
that the Plaintiff is guilty of violating the RICO Act and they should be subject to Federal fines and 
punishment.  

Q. FDCPA (Fair Debt Collection Practices Act)  
 
Earlier in the program, we spoke about requesting the validation of your debt by requesting a debt 
verification letter. This right is granted to you under the Fair Debt Collection Practices Act. If the 
Plaintiff has not provided you with payoff and reinstatement figures, they are in violation of the Act. 
Moreover, if the Plaintiff is proceeding with the action at all in the time period between the date 
where you requested the debt verification and the date where you received the debt verification, the 
Plaintiff is in violation of the Act. The Plaintiff may be subject to fines by the Federal Government 
and, more importantly, the Plaintiff should now have to cancel their foreclosure hearing and pause 
the action until they can provide another FDCPA letter to you, verifying exactly how much money 
you owe and the amount it will require for you to reinstate the loan.  

R. RESPA (Real Estate Settlement Procedures Act) 
  
The Real Estate Settlement Procedures Act (RESPA) protects home buyers from material 
nondisclosures in their settlement statements and abusive practices in the settlement process. In 
addition to the actual settlement process, RESPA also applies to the servicing of federally-related 
mortgage loans. Federally-related mortgage loans include any loans secured by a first or subordinate 
lien on residential real property. If you feel that there were certain facts that were important to the 
closing of your loan that were not disclosed to you by the lender, you can raise the Real Estate 
Settlement Procedures Act as a defense to the foreclosure.  
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S. TILA (Truth In Lending Act)  
 
The Truth in Lending Act was enacted in 1968 to assure a meaningful disclosure of credit terms so 
that the consumer will be able to compare more readily the various credit terms available to him and 
avoid the uninformed use of credit. If required disclosures are not made in accordance with the Act, 
the consumer may rescind the loan which means that the current holder of the Note and Mortgage 
would not be able to foreclose.   

T. SCRA (Service Members Civil Relief Act)  
 
The Service Members Civil Relief Act protects members of the military from foreclosure as long as 
they meet certain requirements. If the borrower was in the active military at the time the loan was 
taken, the Act does not provide protection. However, if the borrower entered active military after he 
took out the Mortgage on his home, the Act prevents the foreclosure of the home until the borrower 
can return from active duty. If you are in the military, you should definitely raise the Service 
Members Civil Relief Act as a defense whether you believe it applies to you or not. Most judges are 
very sensitive when it comes to the foreclosure of active military personnel, so you may get a stay of 
foreclosure just for raising the defense.  

5. After You Have Answered, It Is Now Time To Fight 
  
There is more to foreclosure defense than merely filing an answer and affirmative defenses. You 
actually have the power to put the bank on the defensive with your own motions and counterclaims. 
The most common of the motions you can file is the Motion to Dismiss the Action. A Motion To 
Dismiss may be raised for any number of reasons, but there are some foundations for such a motion 
that are more successful than others. The most commonly used foundation for a Motion to Dismiss is 
that of Standing.  

As we have previously discussed in the section on defenses, a Plaintiff must prove that that they have 
standing to file a lawsuit before the suit may be heard by the Court. If you remember, there are three 
entities that compose the Plaintiff’s side in most foreclosure actions: the original lender, the servicing 
agent, and the investor. When you signed a loan with your original lender, the lender then put your 
Note on the open market where it could be purchased by an investor, most likely grouped with a 
large stack of other people’s loans, the way most people purchase stocks or mutual funds.  

When an investor is convinced that your Note is a good investment, either because the interest rate is 
high or because the chance of you defaulting is low or some combination of those factors has caused 
your Note to be given a high rating according the Note rating companies of Standard and Poor’s or 
Moody’s, the Note and Mortgage are purchased by the investor. That investor may then enforce the 
terms of the Note and Mortgage as if they themselves created the loan agreement until such time as 
they sell the Note and Mortgage to another investor or the terms of the Mortgage lapse or the Note 
and Mortgage are fully foreclosed.  

The Note and Mortgage may be sold numerous times to as many investors as are willing to purchase 
it. Before the Note and Mortgage are foreclosed (usually about ninety days after your first missed 
payment), the investor hires a servicing agent to manage their investment for them. Some of the more 
common servicing agents are Countrywide, Ocwen, and Wilshire. Some of the larger banks, such as 
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Bank of America and Wachovia, service their own loans.  

The job of the servicing agent is much like that of a stockbroker or financial advisor in that they 
manage the investment for the investor. When you want to get a short sale offer approved or modify 
the original terms of your loan, you will call the servicing agent in order to get it accomplished. For 
example, you may have taken out a loan with First Federal Bank, but the Bank of New York, as the 
investor and current holder of the Note, is now suing you in foreclosure. However, if you want to call 
someone to speak about your loan, you may have to call Countrywide Home Loans, as the servicing 
agent.   

While all of this information is wonderfully educational for you, you may be wondering exactly how 
you can use this information to help the defense of your home. As with any instrument that traded 
often, when it passes from one hand to the next, it is often misplaced or destroyed in transit. If the 
current holder of the Note does not actually have the Note in their physical possession, they will file 
a Lost Not Affidavit with the Court.  

A Lost Note Affidavit is a sworn statement that is signed by someone at the servicing agency and 
states that the person signing the Affidavit is personally aware that they are legally permitted to 
enforce the Note even though they are not certain as to where the Note is. This will not be good 
enough for you. How are you supposed to be certain that the entity currently trying to take your home 
from you through foreclosure is the entity that actually owns the Note?  

If the Plaintiff is permitted to take your home through foreclosure based on them merely promising 
that they are permitted to, there is the possibility that your home could be foreclosed twice, once by 
the investor that “claims” to be the holder of the Note, and then again by the entity that shows up at 
the courthouse later that is able to foreclose because they are actually in possession of the lost Note. 
This is completely unfair to you.  

A Note is like an endorsed check in that the person or entity in possession of it is the only person or 
entity that is able to cash it. If you receive a check for $100 from your friend and you then endorse 
the check by signing the back of it, what do you think would happen to that check if you lost it? Do 
you think that you could just show up at the bank and swear to them that your friend gave you a 
check for $100, but you lost it, so they should just give you the $100 anyway? How long do you 
think it would be before they laughed you out of the bank? If you don’t have possession of the check, 
you can’t expect to collect the proceeds from it.  

When another person shows up at the bank with that lost check, the bank will give them the $100. If 
the bank paid you the $100 based on your promise that you were entitled to receive it, and then gave 
the person who actually possessed the check the $100 that they claim to be entitled to, the bank 
would be taking $200 from your friend even though he only owed $100. In the situation of a 
foreclosure, the damages are made even worse because there is only one home to cash in on.  

Once one entity successfully forecloses your home, any other entity that attempts to foreclose at a 
later date will be left with no other alternative than to sue you personally for the amount of the loan. 
This is an unfair result due to sloppy record keeping by a combination of the investor, the lender, and 
the servicing agent. This is the ground for your Motion to Dismiss.  
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The Plaintiff should not be permitted to bring a foreclosure action against you without first proving 
that they have proper standing by producing the Original Note and the Assignment of Mortgage, 
showing that they have come into possession of the Note through completely legal means. The 
Assignment of Mortgage is a document that tracks the path of the Note and Mortgage from the 
original lender that issued your loan to any and all investors that may have purchased it to this point. 
The Assignment of Mortgage should end with the Note and Mortgage being assigned to the Plaintiff 
in the foreclosure suit. If it doesn’t, the Plaintiff does not have standing to bring the action.  

If the Plaintiff cannot show the chain of possession for the Note and Mortgage, then they cannot 
prove that they are in legal possession of either. It would be completely unjust to allow an entity to 
foreclose on a Note that they may possess unlawfully, if they even possess it at all.  

In order to assure that the Plaintiff suing you is the proper Plaintiff to sue, they must produce the 
Original Note and the Original Assignment of Mortgage, after it is recorded with the Clerk of the 
county in which your home is situated. The Assignment of Mortgage must begin with the entity or 
bank that originally loaned you the money and end with the entity or bank that is currently the 
Plaintiff in this foreclosure action. The Assignment must also contain a correct property description 
for the property being foreclosed as well as a Notary stamp that is dated prior to the Complaint being 
filed with the Court.  

If the date of the Notary’s signature is later than the date that the Complaint was filed, the Complaint 
was untimely filed by the Plaintiff and the case must be dismissed. The Plaintiff must then bring an 
entirely new action in which they have to file a new Complaint, complete Service of Process again, 
and file a new Lis Pendens. All of these tasks that the Plaintiff must now complete again provide you 
with many more opportunities to stall for more time. Standing is clearly a very popular basis for a 
Motion to Dismiss for good reason; there are numerous ways in which a Plaintiff can fail to show 
that they have good standing.  

When you file a Motion to Dismiss on the basis of Standing, the Plaintiff’s attorney will attempt to 
get you to sign an Agreed Order stating that you admit that the current Plaintiff has standing to bring 
the lawsuit. Do not sign it. Instead, force the bank to set your Motion to Dismiss for hearing. This 
will be your first opportunity to speak in front of the judge. Make note of the time, date, and location 
of the hearing. Most of the time, the hearing will occur at your county’s courthouse in a specified 
courtroom or in the judge’s chambers. You should plan to be there at least thirty minutes before the 
scheduled time of your hearing and be sure to check in with the judge’s clerk or the bailiff. You do 
not want to be late.  

Most courthouses are difficult to maneuver around and the Plaintiff’s attorney will be a lot more 
familiar with the surroundings than you will be since many foreclosure attorneys are in front of the 
same judges on a daily basis. Be sure to wear courtroom attire. A suit and tie would be preferable but 
nice pants and a sports coat will do if you do not own a suit. You will not be looking for sympathy 
during a hearing on a Motion to Dismiss; you will be looking for credibility. You will be arguing that 
the Plaintiff’s attorney did not follow the law when they filed their pleadings. To win, you will have 
to convince the judge that you know what the law is.  
 
When your case is called, approach the judge’s bench and sit where he or she tells you to sit.  Since 
this is your motion, the judge should allow you to speak first. It is important to speak clearly and 



14 

 

confidently, but in a friendly tone. Judges are people just like you and me and they can get annoyed 
and irritated at defendants who are, well, annoying and irritating. Always stay composed and relaxed. 
If you do not speak English well, be sure you bring your own translator, as the Court will not provide 
one for you.  
Make your argument. Be familiar with your own pleadings and re-recite them for the Court. Explain 
to the judge that this case should be dismissed due to the fact that the Plaintiff does not have standing 
to bring the suit. Tell the judge of how the Plaintiff lost the Note and should not be able to cash in on 
it now, since no one can be certain that the Plaintiff had ever held the Note lawfully. If the Plaintiff’s 
attorney has the Original Note with them in the courtroom, ask if you can examine it.  

Since it is going to be filed with the Court as evidence, you must be given the opportunity to examine 
it. Make certain that the Note is the Note you actually signed at the time of the closing of the loan. If 
it is, demand that the Plaintiff’s attorney also submit the Assignment of Mortgage. Explain to the 
judge that without the Assignment, it is impossible to determine if the current Plaintiff is the correct 
Plaintiff. If the Plaintiff’s attorney has the Assignment of Mortgage in the courtroom, ask to examine 
that as well.  

Check to see if the date of the Notary stamp is earlier than the date that the Complaint was filed. If 
the Plaintiff has the Original Note with your signature on it and the Assignment of Mortgage with the 
appropriate assignee, assignor, date, and legal description, be sure to request that the Court hold an 
evidentiary hearing to establish the validity of the Plaintiff’s standing in this case. If the Court grants 
your request, it will delay the foreclosure for at least another two to three months.  

If your Motion to Dismiss is denied, and your request for an evidentiary hearing is also denied, ask 
the judge to allow you ten days in which you can amend your answer. This extension will give you 
the opportunity to file any affirmative defenses that you have not already filed. Standing is the most 
common basis for a Motion to Dismiss, but you can also use some of the other following bases for 
your motion:  

Failure  to  State  a  Cause  of Action  Failure  to  Effect Good  Service  Failure  to Comply with 
FDCPA Request Failure to File Non‐Resident Cost Bond Failure to Include a Necessary Party 
Wrong Party Included as a Defendant Identity Theft Payments Were Made and the Loan Is 
Not In Default  
 
Note that for motions based on Identity Theft and Payments Made, you will actually have to bring 
evidence of these claims with you to the Court. All other bases for Motions to Dismiss may be 
brought by way of good argument, and many of the arguments have already been made in the section 
on Affirmative Defenses. You can delve more in depth on each of these bases by researching them 
on the internet or in any library, but I recommend contacting an attorney that specializes in 
foreclosure defense if you still don’t feel confident enough to argue the motion yourself.  

Should you choose to also file a Counterclaim against the Plaintiff for any reason, I recommend that 
you seek the advice of an attorney that specializes in mortgage foreclosure defense. Counterclaims 
are too intricate a subject to delve into in this program but they can be somewhat effective in 
annoying your opposition by forcing them to answer and putting them on the defensive. 
Counterclaims can help to stall the timeline of your foreclosure, but only if pled correctly, which is 
why you want to hire an attorney to create, file, and argue the Counterclaim on your behalf.  
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6. Take A Break From Fighting. It’s Time To Start Begging.  
 
You have filed your FDCPA request, your answer, your Affirmative Defenses, your Motion to 
Dismiss, and your Counterclaim; now it is time to call the servicing agent. You should already have 
the name and phone number of the servicing agent of your loan, but if you do not, you can call up the 
Plaintiff’s attorney and ask them to give you the phone number for the loss mitigation department 
associated with your loan.  

You may find it very difficult to get a hold of some of the more well-known servicing agents due to 
the enormous amount of foreclosure files they are currently dealing with, but you need to keep 
calling until you get a live person on the phone, even if it means calling them every hour of every day 
until someone picks up the phone. Do not leave a message and wait for them to call you back. Once 
you get a live person in the loss mitigation department to take your call, tell them that you have saved 
up a little bit of money and that you wish to make things right with the lender.   

Explain that you had fallen on hard times but that things have been looking up recently. You might 
tell them that you had lost your job but that now you are re-employed at a higher salary. You get the 
idea. Explain to them that, while you currently do not have enough money saved to pay off the entire 
loan in full, or even to fully reinstate the loan (meaning to pay back all monies owed plus interest, 
costs, and attorney’s fees), you would like to speak to them about the possibility of entering into a 
forbearance plan or a loan modification.  

A forbearance plan is an ideal vehicle for getting your foreclosure put on hold for a number of 
months. In order to enter into a forbearance agreement, you will need to be willing to part with a 
small amount of money. The amount should be negotiated with the servicing agent but will most 
likely fall in the range two to five thousand dollars. A forbearance plan is an agreement between you 
and the servicing agent that allows you to make the monthly payments that are agreed to under the 
original terms of the Note in exchange for the foreclosure action against you being dropped.  

In consideration for the servicing agent telling their attorney to drop the law suit, you agree to give 
them a lump sum certified check for the agreed upon amount and that you will begin making the 
monthly payments as per your original agreement with the lender. If the servicing agent questions 
your ability to make these payments, you will explain to them that you are earning more money now 
due to a new job, or that you have eliminated other sources of debt that were draining your previous 
income, or some combination of those and other reasons why you now believe you can live up to the 
agreement that you originally entered into when you signed the Note and Mortgage.  

Once the servicing agent believes that you have some money to give them, they will be open to 
negotiations. If they say that you have to make all missed payments before you can make the current 
payments, ask them if they would be willing to put the missed payments on the back end of the loan, 
or if they would spread the missed payments out of the life of the loan and just make each monthly 
payment a little bit higher. It doesn’t really matter what you agree to do as long as it gets the 
servicing agent to tell the attorney to drop the foreclosure action against you. You will most likely 
never make any of these payments that you are agreeing to since, if you were able to make these 
payments, you would have never defaulted on your loan to being with.  
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After you and the servicing agent come to terms on a forbearance agreement, be sure that they send 
you something in writing that says that they agree to drop the foreclosure action against you in 
exchange for you signing the forbearance agreement and returning it to them along with a certified 
check for the lump sum payment amount. Try to negotiate this amount as low as possible since this 
money is money that you will actually be spending in order to stop the foreclosure. If the bank 
proceeds with the foreclosure action, they will be in breach of the forbearance agreement and you can 
use this agreement to get the Court to dismiss the foreclosure action.  

Be sure to keep a copy of this agreement in case you need to use it in such a situation. After the 
servicing agent receives a signed copy of the forbearance agreement and the certified check for the 
lump sum amount agreed upon, they will have the foreclosure suit against you dropped, or at least 
put on hold. After you fail to make two or three payments, the servicing agent will make a note in 
their file to restart the foreclosure proceeding against you but by then, at least four months will have 
passed. You will have purchased time from the servicing agent.  

The best part about a forbearance agreement is that the servicing agent will often let you enter in to 
them over and over again, even though you keep defaulting on them. The investor really does not 
want to end up with your property, so they tell the servicing gent to do just about anything to avoid 
ending up with it. It is worth the risk to the servicing agent to take a little bit of money from you up 
front with the chance that you might make future payments, rather than be one hundred percent 
certain that they will end up taking the property back at the foreclosure auction. Forbearance 
agreements are a very useful tool in the stalling for time game, but what if you don’t have any money 
to give the servicing agent right now? You may still be able to negotiate a loan modification.  

Loan modifications are commonly requested by borrowers in default of their current loans but hey 
are not ideal for either party for a number of reasons. From the standpoint of the lender, they are 
being asked to tear up the agreement that both sides entered into and draft a completely new 
agreement with terms that are less favorable to them than the one that already exists.  

An even bigger problem is encountered when a second mortgage or other junior lien is attached to 
the property as well. If the servicing agent agrees to modify the terms of the loan, the modification 
must be recorded with the county and the recording date on the agreement will be after the dates of 
recording for any of the other liens. The investor would be giving up their place in line in order to 
modify the loan.  

Any of the other lien holders could then bring a foreclosure action and have the property sold at 
auction, and the investor would lose all the money they stood to recoup had they just foreclosed on 
the original agreement. This is why, when there are second mortgages or other junior liens on the 
property, the servicing agent will rarely agree to a loan modification or accept a deed in lieu of 
foreclosure.   

From your perspective, a loan modification is not ideal because it takes too long to complete and it 
leaves you pretty much in the same position as you started. Unlike a forbearance agreement, which 
can be entered into over a number of days, a loan modification requires the filling out of forms, a 
credit check, loan application and qualification procedures, and proof of employment, all which may 
take over three months.  
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While all of this is being taken care of, the Plaintiff’s attorney is still proceeding with the foreclosure. 
If the date of the foreclosure hearing is upon you before the loan modification is completed, there is a 
good chance that the Plaintiff’s attorney will still get a judgment of foreclosure entered against you. 
They will not postpone the hearing just because something might be in the works.  

The other problem with a loan modification is that, when adding in property taxes, insurance, and 
other costs, you still may not be able to make the payments on the newly modified loan. However, if 
you are in a position to legitimately keep your home by making lower monthly mortgage payments, a 
loan modification may be the right vehicle for you. If you are unable to afford the home you live in 
no matter what the payments are, you should choose to use a forbearance agreement instead.  
 
7. More Paperwork To File As Quickly As Possible.  
 
If the servicing agent has granted your request for a forbearance agreement or loan modification, you 
are probably taken care for a good two to three months without making any other payments. When 
the foreclosure action starts again, start this program over and begin again with step one. If the 
servicing agent denies your request for loan modification or a forbearance agreement, you need to 
begin to prepare for your day in court. At this point, you should file a Motion for Continuance in an 
attempt to delay the foreclosure hearing for as long as possible.  

Occasionally, the Plaintiff’s attorney will just agree to extend the hearing date if you only need a 
week or two but you are going to request that the Court grant you more time than that. Inform the 
Court, through your Motion for Continuance, that you have a conflict on the day that the hearing was 
set. Maybe you have to leave the country for a month to care for a sick relative. Maybe you have a 
job that you will lose if you take anytime off during that period of time. Maybe you need more time 
to hire an attorney. Maybe you need a continuance because there is still a Request for Production 
pending that will not be able to be met before the date of the hearing because no deposition can be 
scheduled in time. Any of these reasons may successfully convince the judge that you need more 
time before the Plaintiff’s Motion for Summary Final Judgment of Foreclosure can fairly be heard.  

If the Plaintiff opposes your Motion for Continuance, you may have to set the Motion for hearing 
with the Court. Your other option is to have the Plaintiff set your Motion for hearing for you, or you 
could just wait for the Plaintiff’s hearing on their Motion for Summary Judgment and argue you 
Motion for Continuance at the same time. When you show up at the courthouse to argue your Motion 
this time, you will be asking for mercy, so there is no need to dress in a suit.  

You should be nice and humble; say please and thank you and it never hurts to cry a little. An 
example of the Motion for Continuance may be found on the website. The benefit of a Motion for 
Continuance is that, although you are only requesting an extension of a couple of weeks, due to the 
enormous backlog of foreclosure cases in most counties, the Plaintiff’s attorney will most likely be 
unable to reset their hearing for at least a couple of months.  

The next document you should file is the aforementioned Request to Produce. A Request to Produce 
is a document filed with the Court and sent to the opposing attorney that requests that they produce 
certain evidence to you prior to proceeding with their case. The Request to Produce should be mailed 
out just before the Motion for Extension of Time and it should request the following tasks to be 
completed by the Plaintiff prior to the foreclosure hearing.  
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First, you will request that the Plaintiff produce all origination documents for the loan, including but 
not limited to the loan application that was filled out in order for the mortgage broker to get you 
approved for a loan, the original Note, the original Mortgage, and the Assignment of Mortgage 
showing the chain of possession of the Mortgage. Then, have the Plaintiff prepare depositions of the 
mortgage broker who got you your loan, in order to prove that an agency relationship exists between 
the broker and the Plaintiff and that the loan was entered into under false pretenses, as well as a 
person from the servicing agent with specific knowledge of your loan to swear as to the chain of 
possession of your Mortgage in order to resolve the issue of standing.  

The Plaintiff’s attorney should be able to get a hold of the Note, Mortgage, and Assignment of 
Mortgage. If they are unable to procure these items, your defense as to the Plaintiff’s lack of standing 
will grow stronger. The problem for the Plaintiff will be locating and producing the loan origination 
documents since the Plaintiff is usually not the entity that originated the loan. They will need to set 
up a deposition of the mortgage broker in order to learn what was on the loan origination documents, 
and it is highly unlikely that the Plaintiff’s attorney will be able to set up that deposition before the 
date of the foreclosure hearing. The Plaintiff will be forced to postpone the hearing since the 
Plaintiff’s case is not supposed to be heard until all discovery has been completed. Until the 
Plaintiff’s attorney responds to your Request to Produce, and produces what you have asked for, the 
case must not go to judgment.  

The Plaintiff’s attorney will make the case that the mortgage broker is not a necessary party to the 
action and has no relationship to the current owner and holder of the Note, but you will have already 
argued in your Affirmative Defenses that the mortgage broker committed fraud, and that they did so 
as an agent of the Plaintiff.  

Answers and Affirmative Defenses may not be enough to reach the conclusion that an agency 
relationship exists, and that there is a genuine issue of material fact that is preventing the Court from 
entering a Summary Judgment of Foreclosure. In order to get to this level of argument, you will need 
to file an Affidavit in Opposition to the Plaintiff’s Motion for Summary Final Judgment of 
Foreclosure.  

In the legal system, questions of law are decided by the judge and questions of fact are decided by 
the jury. Judges know what the law is but juries merely believe what the facts are. As a defendant in 
a foreclosure matter, you always want to be in front of a jury, however, since foreclosure matters are 
cases in equity that may only be heard by a judge, the only way to get in front of a jury is to have the 
judge set the Plaintiff’s motion for trial, and the way to do that is to convince the judge that there is 
an unresolved issue of material fact of which the two sides are in disagreement. The Plaintiff’s 
attorney is only entitled to a Summary Final Judgment of Foreclosure if there are no genuine issues 
of material facts in dispute. Your Affidavit in Opposition is creating those facts in dispute.  

The Affidavit in Opposition is a sworn statement. It must be signed and notarized and cannot contain 
any outright lies or the Court could consider it to be perjury. In your affidavit, you will want to state 
that you believe that an agency relationship exists between the mortgage broker that originated your 
loan and the Plaintiff, as the current holder and owner of the Note and Mortgage. You will also state 
that you believe that your loan application was doctored and that the mortgage broker lied to you, 
creating an incidence of fraud and duress, and invalidating the Note and Mortgage.  
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Notice that I am stating that you believe these facts to be true; I am not saying that they are definitely 
true. You don’t want to lie to the Court. You will need to be able to argue your Affidavit in 
Opposition at the foreclosure hearing. The main argument that you want to make is that there are still 
genuine issues of material fact in dispute, you have filed an affidavit that supports that conclusion, 
and this case needs to be set for trial to resolve those issues of fact. This is one of the key arguments 
you will make at the hearing on the Plaintiff’s Motion for Summary Final Judgment of Foreclosure.  

8. Preparing For Your Foreclosure Hearing.  
 
By now you will have delayed the Plaintiff almost a year since you first defaulted on your loan, so 
you shouldn’t expect any favors from them. Instead, you must recognize that they are your enemy for 
this proceeding and that you shouldn’t trust a thing that they say.  Be certain to get to the courthouse 
early in order to find the hearing room. Some judges hold court in their personal chambers or office, 
while others hold court in an open courtroom. If the judge that you are scheduled to be in front of is 
holding court in an open courtroom, be sure to sit in on thirty to sixty minutes of foreclosure hearings 
that are heard by the judge prior to yours.  

This will give you a good idea as to what the judge might be influenced by and what he won’t stand 
for. For instance, most judges in Miami, Florida will allow a borrower more time if they believe there 
is even a chance that a short sale might be completed, while judges in Palm Beach, Florida require 
that the deal actually be in place with a buyer, a legitimate deposit, and a closing date in order for an 
extension to be granted. Of course, if the judge is holding court in his personal chambers, you may 
not be able to observe.  
 
Most Defendants will approach the Plaintiff’s attorney prior to the hearing, but this course of action 
rarely provides you with any help. The Plaintiff’s attorney is only permitted to agree to push the sale 
date back to sixty days, instead of the statutory thirty. What they don’t want you to know is that most 
judges will push the sale date back sixty days just because you ask for it.  
The Plaintiff’s attorney has no discretion as to whether to accept a short sale, or modify a loan, or 
even to postpone the hearing; he is obligated to do what his client has told him to do. If the Plaintiff’s 
attorney should approach you, be cordial and friendly but do not tip your hand as to what you plan on 
arguing in front of the judge. The element of surprise is your friend and you’ll want to catch your 
opposition off guard and unprepared.   

Make sure that you bring all necessary documents with you to the hearing. Be sure to organize them 
so that you can access them quickly if the judge asks to view any of them. The necessary documents 
for the foreclosure hearing include: anything you have filed with the Court, anything the Plaintiff has 
filed with the Court that you plan to reference in your argument, a contract for the sale of your home 
(including a buyer’s signature, sale amount, deposit amount, and closing date), and the Affidavit in 
Opposition that we discussed earlier.  

The contract for the sale of your home does not have to close, but the closing date should be within 
forty-five (45) days of the hearing date and the purchase price on the contract should be around 
ninety (90) percent of what is owed on the loan. The deposit should be around $5,000. This contract 
will convince the judge that you are doing your due diligence in an attempt to mitigate the losses of 
both yourself and the Plaintiff. With you being viewed as the good guy, the Plaintiff will be put on 
the defensive to avoid being tagged as the villain. When your case is called by the judge, approach 
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the bench and sit on the side of the table or desk that has been designated for the Defendant. Some 
judges will ask the Plaintiff to state their case first, while other judges prefer the Defendant to speak 
first; be ready for either scenario and be sure to not interrupt the Plaintiff’s attorney while he is 
speaking, should he be asked to begin. When you speak, you want to be sincere, convincing, and 
somewhat sad and sympathy worthy. It is good if the judge feels sorry for you but it is imperative 
that he believe you. Most judges will look for a reason to let you keep your home, so you just have to 
provide him with one, as long as the reason is based in law and not in hardship.  
 
When it is your turn to speak, be sure that you speak to the judge and not to the Plaintiff’s attorney, 
as only the judge will be able to help you. You should clearly and succinctly point the judge to the 
fact that this case is not ripe for summary judgment because there is still a Request for Production 
pending. The Plaintiff’s attorney will claim that all of the documents that they were able to acquire 
have been provided to you already.  

You will respond by telling the judge that the Plaintiff has failed to provide you with the original 
loan application in order to examine it for tampering or doctoring, nor have they provided you with 
an opportunity to depose the mortgage broker who submitted that application or any representative of 
the Plaintiff to answer questions about the relationship between the broker and the Plaintiff. The 
Plaintiff’s attorney will claim that there is no relationship between the mortgage broker and the 
Plaintiff, which is when you will point the judge to your Affidavit in Opposition.  

At this point, ask the judge to delay ruling on the Plaintiff’s Motion for Summary Final Judgment of 
Foreclosure until after all of the discovery has been completed. Offer the judge the alternative of 
setting the matter for trial since it is clear that a genuine issue of material fact exists. The Plaintiff’s 
attorney will be flustered and the judge will be leaning your way; finish the job by showing the judge 
your contract for sale and pointing to the fact that you should be able to close on the sale of your 
home if the judge will just deny the Plaintiff’s motion and reset it for two months from now, which 
would avoid the need for a trial.  

This should be enough to convince the judge that the easiest course of action from his perspective 
would be to postpone the hearing for the sixty days you requested. He will deny the Plaintiff’s 
Motion for Summary Final Judgment of Foreclosure and ask him to reset the Motion for no sooner 
than sixty days out. Due to the backlog of foreclosures across the nation, that sixty-day delay will 
most likely become one hundred and twenty days. When the hearing date approaches again, simply 
repeat this program and use the appropriate steps. In the meantime, you should call the servicing 
agent again to see if they are prepared to negotiate the terms of your loan. You may be able to enter 
into another forbearance agreement or even modify your loan.  

9. But What If The Judge Still Rules Against Me?  
 
If the judge doesn’t buy into your argument that an unresolved genuine issue if material fact exists, 
and he doesn’t see fit to postpone entering judgment based on the fact that  you have a contract for 
sale, you should then argue any and all defenses that you have previously pled. It is possible that one 
of the arguments convinces the judge to reconsider entering judgment for the Plaintiff. However, in 
the case that the judge isn’t biting at any of your arguments, you still might have an ace up your 
sleeve.  
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As a last ditch effort, you will want to request that the judge force both sides into mediation before 
making a final judgment determination. You should support this request by stating to the judge that 
you have been trying to work something out with the bank for months but they refuse to return your 
phone calls and you are asking the judge to force them to talk to you and consider your contract for 
sale and/or the modification of your loan.  

Mediation should provide you with at least six more months of stall time since it will take at least 
three months to set the mediation and then at least another three months to reset the Motion for 
Summary Final Judgment of Foreclosure. It is possible that you might work something out with the 
servicing agent at the mediation, but even if you don’t, you will have bought yourself an enormous 
amount of time and you have the opportunity to begin the stalling process all over again once the 
Plaintiff reopens the case against you. It is a system designed to make it difficult for the bank to take 
your home, but the system can only help those who choose to take advantage of it.  

While I have the utmost faith in the techniques that I have provided you with to this point, I still feel 
it is important to discuss what to do in a worst-case scenario. If the judge ignores your pleadings, 
denies your request for mediation, and enters a judgment of foreclosure against you, you should ask 
the judge to extend the sale date to ninety days out. This is not an extraordinary amount of time 
considering that a sixty-day sale date is almost commonplace these days.  

If the judge grants you the ninety-day sale date, which will give you another three months you will 
get to live in your home for free. Even if you decide to let your property go to auction, by the time 
the Certificate of Title is issued by the Clerk and the new owner of the property decides to commence 
with an eviction proceeding, another couple of  months will have passed. If you receive notice of an 
eviction proceeding at that time, you will then be able to petition the Court to allow you an additional 
thirty to sixty days to find a new place to live.  

This scenario isn’t even accounting for the fact that the new owner of the property, usually the 
Plaintiff, may have to wait up to four months just to be heard on an eviction proceeding in some 
counties. We don’t expect the situation to ever get to the point of sale and eviction, but it is nice to 
know that there are ways to delay the Plaintiff even in the direst of circumstances. Even after the 
judgment is entered, there are still a number of avenues available to you to help you stall the 
foreclosure even further. The first, and most common, method used to stop a foreclosure after 
judgment has been entered is to file bankruptcy. I am not a bankruptcy attorney, so I cannot speak in 
depth of the benefits of filing Chapter Eleven versus Chapter Seven versus Chapter Thirteen. One or 
more of these options might provide you with exactly the route you wish to take. I will, however, 
provide you with two warnings concerning the filing of bankruptcy.  

First, do not attempt to declare bankruptcy without first consulting a lawyer that specializes in 
helping people enter and exit bankruptcy. A good bankruptcy attorney can help you choose which 
form of bankruptcy will be right for your situation and see to it that all of the bankruptcy guidelines 
are met. If you make one mistake in filing bankruptcy, the bankruptcy court will dismiss your 
request. Second, while a foreclosure judgment comes off of your credit report in three years, a 
declaration of bankruptcy may not be removed from your credit report for seven years. 

In the near future, it is my belief that credit companies will become increasingly liberal when 
evaluating the credit of a person who has been foreclosed due to the enormous amount of 
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foreclosures currently taking place in this country, but I do not believe that the same kind of favor 
will be given to those people that have filed bankruptcy. That being said, if you are going to file 
bankruptcy, do it immediately after the judgment of foreclosure is entered against you. When you 
leave the courtroom or judge’s chambers, have your bankruptcy attorney accompany you down the 
hall, or across the street, to the bankruptcy court. You want to act quickly because you want your 
bankruptcy filing to be in the Clerk’s hands before the judgment of foreclosure is filed.  

It doesn’t matter when the steps of a foreclosure actually happen; it only matters when the Clerk 
stamps each filing with a date and time. After the judge signs the Order granting the Plaintiff’s 
Motion for Summary Final Judgment of Foreclosure, it will sit with his judicial assistant for a couple 
of hours. When the judicial assistant gets around to it, they will send it down to the Clerk’s office 
where it will be place on the top of a large stack of files that are waiting to be stamped and docketed.  

During this time, you have gone to the bankruptcy court, filed for bankruptcy, had an Order of 
Bankruptcy issued, and walked that Order over to the Clerk’s office where you personally handed it 
to the nice woman who stamps and files the Orders that are ready to be docketed. You watched her 
stamp it with the date and time and have successfully entered your Order of Bankruptcy before the 
Plaintiff was able to get their Order of Foreclosure entered.  

Since your declaration of bankruptcy occurred before the judgment of foreclosure was filed with the 
Clerk, it as if you were in bankruptcy at the time that the Plaintiff’s motion was being heard by the 
judge. Since the Plaintiff is not permitted to seek Summary Final Judgment of Foreclosure while you 
are in bankruptcy, the judgment against you must be thrown out and the sale date must be canceled.  

When the bankruptcy court finally dismisses you from bankruptcy, which could be any time between 
a few months and a few years, the Plaintiff will be forced to hold another hearing on their Motion for 
Summary Judgment of Foreclosure, which will give you another opportunity to present your 
arguments as to why the judgment should not be entered against you.  

10. What Should I Be Doing With All Of This Time I Have Acquired?  
 
Our plan is to stall the Plaintiff for as much time as is necessary for you to either modify your loan or 
stay in the home, or to sell your home on your own terms and hopefully recoup any equity you may 
have accumulated. Of course, if your plan was to just live in the home for practically nothing for as 
long as you could get away with, you need do nothing but follow the techniques I have provided you 
in this program and repeat them, as necessary. If you fall into one of the other two categories, you 
should be using the delays in the foreclosure process to accomplish those goals.   

If you are attempting to keep your home, you should be using this time to seek debt counseling, meet 
with bankruptcy attorneys, and call the servicing agent at least once a day in the hope that they will 
be willing to modify the terms of the loan. If you are attempting to sell your home, you should be 
listing it with real estate agents, advertising it in real estate trader magazines and on the internet, and 
holding open houses so passersby can stop in and have a look around. 
 
Many people facing foreclosure seek to sell their home through the short sale process. There are 
benefits and detriments to using a short sale to sell your property. A short sale is the selling of your 
property to another party for less money than you owe the lender. This would not be the ideal 
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situation for you because you would come away with no money. If it is more important to you to get 
rid of your property than it is to turn a profit, you may not mind utilizing the short sale process. Not 
only will the short sale process cost you money, but it will also cost you time.  
 
The servicing agent must approve all short sales before they can take place. It can sometimes take 
over ninety days for the servicing agent to consider your short sale proposal and even then, there is 
no guarantee that it will be approved. Such a long waiting period often deters potential buyers that 
would otherwise be interested in purchasing your property because no one wants to go through the 
effort of negotiating a contract for sale just to have the servicing agent reject the terms and leave both 
parties back at square one.  

Another disadvantage to proceeding with a short sale is the implication it may have on your taxes. 
Let’s say that you owe the bank $100,000 and that you ask the bank to let you sell your home for 
$80,000 in order to pay that debt in full. If the bank agrees to the short sale, they will write off the 
$20,000 difference as a capital loss and deduct it from their tax statement at the end of the year. The 
IRS will want to know where that $20,000 went.  

After all, if someone lost $20,000, another person had to gain $20,000, and the IRS wants to make 
sure that the individual or entity that gained the $20,000 is paying taxes on that gain. If the bank 
accepts less than what you owe, you will have to fill out a form 1099 for the difference and pay 
capital gains tax on it as if you received a check for that amount. Certain pieces of legislation are 
currently in front of Congress that may partially protect you from this tax, so you may want to get 
advice from a tax attorney before selling your home through the short sale process.  

Short sales do have some beneficial characteristics as well. If you are able to find a buyer for your 
home, and the bank agrees to the terms of your short sale contract, entering into an approved short 
sale agreement will permanently halt the foreclosure proceeding against you and erase your debt to 
the bank. Should you choose to proceed with a short sale, the first step is to find a buyer for your 
property. Once you and the buyer enter into a valid contract for the sale of your home, you must 
contact the servicing agent and let them know that you have agreed to sell your home to another 
person and request the approval of a short sale. The servicing agent will want to see the completed 
contract for sale and the buyer’s financing documents before they can give you a decision.  

The contract should ideally have a sale price of at least eighty percent of the amount owed, a deposit 
of at least $1,000, and a closing date within ninety days. Though the approval process for a short sale 
takes quite a long time, you will still want to call the servicing agent once or twice a day to make 
certain that they are pushing your proposal through the proper channels.  

Do not waste your time calling the Plaintiff’s attorney, as they have no control over or knowledge of 
the short sale status. If your short sale proposal is denied by the servicing agent, you will have to start 
at the beginning and attempt to get a higher offer for your home. If your short sale proposal is 
accepted, you may then close on the sale of your property and send the proceeds to the servicing 
agent in the form of a certified cashier’s check with the phrase “Paid In Full” in the memo portion of 
the check. You should then request that the lis pendens be dismissed.   

Even if you do not wish to enter into a short sale agreement, it is still a good idea to contact the 
servicing agent on a daily basis. After the judgment of foreclosure is entered against you, the 
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servicing agent will be much more willing to enter into a forbearance agreement or a loan 
modification. The investor does not want the property and they will do anything they can to avoid 
taking title to it after the foreclosure sale. They would have no use for your home, as they are not in 
the property management business. The home would sit vacant and the investor would lose money.  

Eager to avoid such a scenario, the servicing agent will now be much more open to negotiation as 
they see that sale date approaching. Often times, the servicing agent will voluntarily cancel a sale a 
reset it for a later date in order to give them an opportunity to further negotiations with the borrower. 
Between the date the judgment is entered and the date of the sale, you should be contacting the 
servicing agent at least once a day.  

11. What If My Sale Date Is Coming Up Soon?  
 
If you have done everything I have instructed you to do throughout this program, in the timeframe 
necessary to complete each task, the sale of your property should not take place. However, if that sale 
date is staring you square in the face for one reason or another, there are still a few tricks that may 
help you out of such a mess. If you haven’t done so already, now might be a good time to consider 
the benefits of filing bankruptcy. If you have filed bankruptcy previously and your bankruptcy has 
been discharged, you may not file bankruptcy again for one hundred and eighty (180) days after the 
discharge. Another option is to call the servicing agent and offer to pay them the money that you owe 
them in the hope that they will take the chance of receiving payment and stop the sale voluntarily.  

The most common way to stop a foreclosure sale is by filing an Emergency Motion to Stay 
Foreclosure Sale with the Court. You should submit this motion to the judge that heard the Plaintiff’s 
Motion for Summary Judgment of Foreclosure at least one week prior to your sale date, or as soon as 
possible if that date has already passed. After you submit your motion, you should contact the 
judge’s judicial assistant and set your motion for hearing at least a day or two prior to the sale date.  

Send a copy of the Notice of Hearing to all parties in the foreclosure suit. The parties may be located 
by using the Service List that accompanied anything you received from the Plaintiff throughout the 
proceeding. The judge will have full discretion as to whether or not they choose to hear your motion, 
but most judges will agree to have your final day in Court before the sale takes place.  

An Emergency Motion to Stay a Foreclosure Sale is based on the principles of fairness and mercy 
rather than legal precedent so you will want to appear humble and pathetic once again. You will need 
to show up at the courthouse with a completed contract for the sale of your property. As we discussed 
earlier in the program, the purchase price of the contract should be around ninety (90) percent of the 
judgment amount (the amount of money the Plaintiff claims you owe them), the deposit on the 
contract should be around $5,000, and the closing date on the contract should be within forty-five 
(45) days of the scheduled sale date.  

Don’t forget to have the contract signed by both the potential buyer of the property and yourself, as 
the seller. Contracts for the sale of property fall through for any number of reasons, so don’t worry 
too much about the accuracy of the amounts; just make certain that the contract is complete and 
meets the requirements of the Court.  
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You should also send a copy of this contract to the servicing agent as soon as possible, along with a 
letter asking them to voluntarily postpone the foreclosure sale so that you may have a chance to close 
on the sale of your home through the proposed short sale offer. It is possible that the servicing agent 
will be agreeable to such a proposal since the purchase price on the contract will be higher than any 
amount of money that they could hope to recoup at the foreclosure auction.  

If the servicing agent does not accept your offer, or they just don’t have time to accept it, it will be up 
to you to convince the judge that delaying the scheduled foreclosure sale for two more months is in 
the best interest of everyone involved. Explain to the judge that this is a great deal for the Plaintiff 
because they would get almost all of the money they are owed, but they just need more time to 
consider the offer. Remind the judge and the Plaintiff’s attorney that the bank doesn’t want to get the 
property back at auction. 
  
Convince the judge that everyone involved needs just a little more time to close the deal and that the 
judge should postpone the scheduled sale for another two months. Judges will almost always cancel 
and reset the sale the first time you ask them to; it’s the second, third, and fourth times that you will 
have to really be convincing. The sixty-day (60) postponement that the judge grants you will usually 
turn into a one hundred (100) day postponement due to the backlog of foreclosure sales needing to be 
scheduled. 
   
If you have been unable to work anything out with the servicing agent, or to sell the property 
yourself, you can repeat the process again and ask for another extension. You can use a different 
potential buyer’s name and tell the servicing agent that the last potential buyer was unable to get the 
financing necessary to complete the deal. In some counties, the judges will extend a sale date four or 
five times before denying your request. When the judge finally does deny your motion, and your 
property goes to sale, you still have the option of hiring an attorney and filing an Objection to Sale 
within ten (10) days of the sale. If your Objection to Sale is granted, the Plaintiff will have to start the 
sale process from the beginning. If your Objection is denied, you will still be able to live in the home 
until the Plaintiff files a Motion for Writ of Possession with the Court, which can sometimes take up 
to four months, depending on the county. At the Writ of Possession hearing, you can ask the judge 
for an extension of time for you to find another place to live. This delays the Plaintiff another couple 
of months. Even after that time has passed, the Plaintiff will still have to go through the time and 
trouble of actually having you evicted from the property. The delay tactics available to you are 
seemingly endless.  

Conclusion  
 
At the beginning of this program, I explained to you that our goal is to delay the Plaintiff from taking 
your home from you for as long as possible. Over the course of the program, I have given you 
enough ideas and procedures to accomplish your goal, whether it be to keep your home and modify 
your loan, sell your home under your terms, or even to live in your home for a couple of years 
without having to make a mortgage payment. You can actually do this. You can get what you want, 
but you have to be willing to fight for it. After all, anything worth having is worth fighting for. Don’t 
let the Plaintiff scare you or push you around. They will make you think that the odds are against you 
but in reality, the burden rests solely on the Plaintiff in a foreclosure action. They must prove that 
you are in default, that they are entitled to foreclosure, that there are no genuine issues of material 
fact still at large, and numerous other daunting tasks that the Court forces them to complete before 
they are entitled to foreclose your home. The odds are in your favor as long as you choose to use the 
techniques and resources available to you. Follow the foreclosure defense secrets that I have 
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provided to you throughout this program and you will realize your goal. Follow my lead and you too 
can beat the bank. Keep fighting and good luck.  
 

Glossary of Terms 
 
Affidavit: A written statement of facts voluntarily made by a person under an oath or affirmation 
administered by a person authorized to do so by law, such as a notary.   

Affidavit in Opposition: An affidavit filed with the Court that states that something about the 
plaintiff’s case is false according to the defendant, thus creating a genuine issue of material fact.   

Affirmative Defenses: When a defendant files an answer, in addition to denying some or all of the 
allegations, he/she can state what are called "affirmative defenses." These defenses can contain 
allegations, take the initiative against statements of facts contrary to those stated in the original 
complaint against them, and include various defenses based on legal principles. Many of these 
defenses fall into the "boilerplate" (stated in routine, nonspecific language) category, but one or more 
of the defenses may help the defendant.   

Agency Relationship: A consensual relationship created by contract or by law where one party, the 
principal, grants authority for another party, the agent, to act on behalf of and under the control of the 
principal to deal with a third party. An agency relationship is fiduciary in nature and the actions and 
words of an agent exchanged with a third party bind the principal.   

Agreed Order: Order on a motion signed by both parties that states that there is no longer a dispute 
as to the motion.   

Answer: The first responsive pleading filed by the defendant in a civil action; a formal written 
statement that admits or denies the allegations in the complaint and sets forth any available 
affirmative defenses.   

Assignment of Mortgage: Document used to transfer the ownership of a mortgage from one party to 
another.  

Bankruptcy: A federally authorized procedure by which a debtor—an individual, corporation, or 
municipality— is relieved of total liability for its debts by making court-approved arrangements for 
their partial repayment.   

Borrower: The person to whom a thing is lent at his request.   

Cause of Action: The fact or combination of facts that gives a person the right to seek judicial 
remedy or relief against another. It is the legal theory forming the basis of a lawsuit.   

Certificate of Title: A certificate that announces that there is a new owner of the property.   

Chain of Possession: The list of people or entities that have owned a piece of property leading up to 
the current owner of the property.  
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Clerk/Clerk’s Office: The team of people assigned with the task of keeping all of the court files up 
to date and complete. This is the place to go to file any document you want the court to take notice 
of.  
 
Closing Date: The date that has been agreed upon by the buyer and the seller for the actual sale of 
the property.  

Complaint: A civil complaint initiates a civil lawsuit by setting forth for the court a claim for relief 
from damages caused, or wrongful conduct engaged in, by the defendant. The complaint outlines all 
of the plaintiff's theories of relief, or causes of action, and the facts supporting each cause of action. 
The complaint also serves as notice to the defendant that legal action is underway.  

Counterclaim: A claim by a defendant opposing the claim of the plaintiff and seeking some relief 
from the plaintiff for the defendant   

Default: A default judgment is one that may be entered against a party in a lawsuit for failure to 
comply with a procedural step in the suit, such as failure to file an answer to a complaint or failure to 
file a paper on time.   

Defendant: The person defending or denying; the party against whom relief or recovery is sought in 
an action or suit.  

Deposition: The testimony of a party or witness in a civil or criminal proceeding taken before trial, 
usually in an attorney's office. Deposition testimony is taken orally, with an attorney asking questions 
and the deponent (the individual being questioned) answering while a court reporter or tape recorder 
(or sometimes both) records the testimony.   

Discharge: Act or instrument by which a contract or agreement is ended. A mortgage is discharged if 
it has been carried out to the full extent originally contemplated or terminated prior to total execution.  

Discovery: A category of procedural devices employed by a party to a civil or criminal action, prior 
to trial, to require the adverse party to disclose information that is essential for the preparation of the 
requesting party's case and that the other party alone knows or possesses.   

Docket: To enter the dates of judicial proceedings scheduled for trial in a book kept by a court.   

Emergency Motion to Stay Foreclosure Sale: Motion raised by defendant to ask the court to cancel 
the scheduled foreclosure sale and reset it for a later date.   
 
FDCPA Request: Letter written by the borrower to the plaintiff’s attorney requesting debt 
verification. Once the attorney receives this letter, the foreclosure process must be put on hold until 
the FDCPA letter is sent to the borrower. The FDCPA request must be made within thirty  
(30) days of the complaint being filed.   

FDCPA Letter: Letter of debt verification issued by the plaintiff’s attorney, in response to a request 
made by the borrower for the verification.   
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Forbearance: Refraining from doing something that one has a legal right to do. Giving of further 
time for repayment of an obligation or agreement; not to enforce claim at its due date. A delay in 
enforcing a legal right. Act by which creditor waits for payment of debt due by a debtor after it 
becomes due.   

Foreclosure: A procedure by which the holder of a mortgage—an interest in land providing security 
for the performance of a duty or the payment of a debt—sells the property upon the failure of the 
debtor to pay the mortgage debt and, thereby, terminates his or her rights in the property.  

Hardship Letter: Letter describing the reasons that a borrower has been unable to fulfill his or her 
obligations under a loan agreement. A hardship letter does not contain legal defenses, as it is based 
on sympathy alone.   

Investor: The entity that has purchased the note and mortgage from the lender and is now the 
Plaintiff in the foreclosure suit.   

Lender: The entity that originally lent the borrower money for the purchase of the property.   

Lis Pendens: A notice filed in the office of public records that the ownership of real property is the 
subject of a legal controversy and that anyone who purchases it takes it subject to any claims asserted 
in the action and thereby its value might be diminished.   

Loan Origination Documents: Any forms that were filled out by the borrower or the mortgage 
broker in preparation for the entrance into the loan agreement.   

Loss Mitigation: Division of the servicing agent that focuses on reducing the amount of loss to both 
sides in a foreclosure. They are the people to talk to for loan modification, forbearance agreements, 
reinstatement plans, and payoff amounts.   

Lost Note Affidavit: Sworn statement issued by the servicing agent that explains that they had the 
note in their possession, but then they lost it. It is used to reestablish ownership over the note.  

Mediation: A settlement of a dispute or controversy by setting up an independent person between 
two contending parties in order to aid them in the settlement of their disagreement.  
 
Modification: An agreement made with the servicing agent to tear up the old terms of the note and 
enter into a new agreement with more favorable terms.  
  
Mortgage: A legal document by which the owner (i.e., the buyer) transfers to the lender an interest 
in real estate to secure the repayment of a debt, evidenced by a mortgage note.   

Motion for Continuance: Motion filed with the court that asks the judge to postpone the hearing 
until a later date because one party or the other is unavailable.   

Motion for Summary Final Judgment of Foreclosure: A procedural device used during civil 
litigation to promptly and expeditiously dispose of a case without a trial. It is used when there is no 
dispute as to the material facts of the case and a party is entitled to judgment as a matter of law.  



29 

 

Motion to Dismiss: Motion that asks the court to decide that a claim, even if true as stated, is not one 
for which the law offers a legal remedy.   

Motion to Vacate Default: Motion filed with the court that requests the setting aside of a previously 
entered default in order to allow the party to file an answer.   

Necessary Party: Person or entity whose interests will be affected by the outcome of a lawsuit, 
whose absence as a party in the suit prevents a judgment on all issues   

Note: Written statement of debt by one or more people to one or more people, with a statement of a 
specific amount owed or due, date it is due, interest (if any) on the amount, and other terms such as 
installments, penalty for late payment, full amount due if delinquent, how secured (as by real 
property), and attorneys' fees and costs if required to collect on the note.   

Notice of Hearing: Notice that must be sent to all parties in a lawsuit that explains the date, time, 
and location of an upcoming hearing.   

Notice of Action/Publication: Publication of a summons is the process of publishing it in a 
newspaper, when required by law, in order to notify a defendant of the lawsuit. The notice of action 
is filed with the clerk whenever publication is necessary.   

Non-Resident Cost Bond: Bond that must be purchased by any party to a lawsuit that resides 
outside of the state that the suit is filed in. The bond protects the other party in case damages are to 
be paid.  

Objection to Sale: Document that must be filed within ten (10) days following a sale that claims that 
something about the sale was not appropriate and therefore, the sale should be vacated and reset.  

Plaintiff: The party who initiates a lawsuit by filing a complaint with the clerk of the court against 
the defendant(s) demanding damages, performance and/or court determination of rights.  
 
Quit Claim Deed: An instrument of conveyance of real property that passes any title, claim, or 
interest that the grantor has in the premises but does not make any representations as to the validity 
of such title. 
   
Reinstatement: The paying of a set amount of money to the servicing agent in order to avoid 
foreclosure and allow the borrower to continue making their regularly scheduled payment.   

Request for Production: Also called discovery, a request to produce requires the adverse party to 
disclose information that is essential for the preparation of the requesting party's case and that the 
other party alone knows or possesses.   

Sale Date: This is the date that the foreclosed property is scheduled to be sold at public auction.   

Service of Process: Delivery of a writ, summons, or other legal papers to the person required to 
respond to them.   
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Servicing Agent: Company hired by the investor to manage the note, mortgage, foreclosure 
proceeding, and loss mitigation. They are the stockbrokers of the mortgage world.   

Short Sale: Process by which the servicing agent agrees to allow the borrower to sell the property for 
less money than the amount owed on the loan, and pay the proceeds to the servicing agent as 
payment in full of the debt owed.   

Standing: The legally protectable stake or interest that an individual has in a dispute that entitles him 
to bring the controversy before the court to obtain judicial relief.   

Summons: The paper that tells a defendant that he or she is being sued and asserts the power of the 
court to hear and determine the case. A form of legal process that commands the defendant to appear 
before the court on a specific day and to answer the complaint made by the plaintiff.  

Title Company: Company hired by the plaintiff to verify the chain of title and assure that all 
necessary parties are included in the foreclosure action.   

Writ of Possession: An order issued by the court directing a sheriff to eject any person currently in 
possession of the foreclosed property; an eviction.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



31 

 

FORM 1 – QUIT CLAIM DEED 
 

Q U I T   C L A I M   D E E D 
 
THIS INDENTURE, made this ____ day of _______, ____, between [INSERT GRANTOR NAME 
HERE], a married man and [INSERT GRANTOR SPOUSE NAME HERE], a married woman, whose 
post office address is [INSERT GRANTOR ADDRESS],Grantor, and [INSERT GRANTEE NAME(S) 
HERE], whose post office address is [INSERT GRANTEE ADDRESS], Grantee,  
 
WITNESSETH that said Grantor, for and in consideration of the sum of TEN ($10.00) DOLLARS, and 
other good and valuable considerations to said Grantor in hand paid by said Grantee, the receipt of 
whereof is hereby acknowledged, has granted, bargained and sold Grantee, and Grantee’s heirs and 
assigns forever, the following described land, situate, lying and being in [INSERT COUNTY] County, 
[INSERT STATE], to wit:  
 

[INSERT LEGAL PROPERTY DESCRIPTION HERE] 
 
TO HAVE AND TO HOLD the same together with all and singular the appurtenances there unto 
belonging or in any way appertaining, and all the estate, right, title, interest, lien, equity and claim 
whatsoever of the said Grantor, either in law or equity, to the only property use, benefit and behalf of the 
said second party forever.  
 
IN WITNESS WHEREOF, Grantor has hereunto set Grantor’s hand and seal the day and year first above 
written.  
 
Signed, sealed and delivered in our presence: 
 
              
Witness       Grantor 
 
Print Name:       Print Name:      
 
              
Witness       Grantor 
 
Print Name:      Print Name:      
 
State of Florida 
County of     
 
I HEREBY CERTIFY that on this ___ day of _________, ____, before me, an officer duly authorized in 
the State aforesaid and in the County aforesaid to take acknowledgments, personally appeared 
[GRANTOR AND SPOUSE] who are personally known to me [ ] or who provided evidence of 
identification in the form of ___________, to be the person described herein and who executed the 
foregoing instrument and acknowledged before me that he executed the same.  
 
NOTARY PUBLIC 
 
My commission expires:            
         (SEAL) 
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FORM 2—MOTION FOR EXTENSION OF TIME 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
 

DEFENDANT'S MOTION FOR EXTENSION OF TIME  
TO RESPOND TO COMPLAINT  

 
 Defendant, [INSERT YOUR NAME], files this Motion for Extension of Time to 

Respond to Plaintiff’s Complaint, and as grounds therefore, states:  

 1. Defendant was served with the Complaint in the above-styled action.  

 2. Defendant [INSERT EXCUSE AS TO WHY YOU HAVE NOT ANSWERED  

HERE].  

 3. Defendant requires additional time to review this matter and to file a response.  

 WHEREFORE, Defendant moves this Court for entry of an Order granting it an 

extension to file a responsive pleading in this action.  

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been mailed this 

_____ day of ________________, ___, to:  

 
 

       
 Name, Defendant 
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FORM 3—ORDER ON MOTION FOR EXTENSION OF TIME 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
 

ORDER ON DEFENDANT’S MOTION  
FOR EXTENSION OF TIME TO RESPOND TO COMPLAINT 

 
 THIS MATTER having come before this Court upon Defendant, [INSERT YOUR 

NAME HERE] (“Defendant”) Motion for Extension of Time to Respond to Complaint and the 

Court being advised of the parties agreement, and being otherwise fully advised;  

 
 It is ORDERED AND ADJUDGED:  
 
 Defendant’s Motion for Extension of Time to Respond to Complaint and the Court is 

GRANTED and the Defendant shall have until      to file and serve a 

responsive pleading on the Plaintiff.  

 
DONE AND ORDERED in Broward County, Florida this ______ day of _____________, 

____.  

 
 

       
CIRCUIT COURT JUDGE  

 
Copies furnished to:  
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FORM 4—MOTION TO VACATE DEFAULT 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
 

MOTION TO VACATE DEFAULT ORDER 
 

 Defendant, [INSERT YOUR NAME HERE] ("Defendant") moves this court for entry of 

an Order Vacating Default and Granting Defendant Leave to File Its Answer and in support 

thereof, states:  

1. Plaintiff has filed a Complaint naming the Defendant and seeking to foreclosure 

Defendant’s interest in the property described in the Plaintiff’s Complaint. 

2. Defendant was served with the Complaint and due to excusable neglect failed to 

timely file a responsive pleading. As such, a default was entered against Defendant.  

 3. Defendant submits that it is entitled to have the default vacated because (i) the failure 

to respond the result of excusable neglect in handling the original Summons and Complaint, (ii) 

Defendant  

has affirmative defenses which create a meritorious defense to the claim, (iii) Defendant has 

acted with diligence upon learning of the default. 

 4. Based on the foregoing, Defendant is entitled to an order vacating the default. 

Atlantic Asphalt and Equipment Company, Inc. v. Mairena, 578 So.2d 292 (Florida 3DCA 

1991); General Motors Acceptance Corp. III Thornberry, 629 So.2d 292, 293 (Florida 3rd DCA 
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1993); Edwards v. Najjar, 748 So. 2nd 1101, 1103 (Florida 3rd DCA 2000); Northshore 

Hospital, Inc. v. Barber, 143 So.2d 850 (Florida 1962). 

 5. The Default in this case was entered as result of the Defendant mishandling, misfiling 

and/or misplacing the suit papers, which constitutes excusable neglect and entitles the Defendant 

to an Order Setting Aside the Default.  

 6. Defendant attached hereto and incorporates herein, its proposed answer and 

defenses to the Plaintiff’s Complaint. 

  WHEREFORE, Defendant, [INSERT YOUR NAME HERE], moves this Court for 

entry of an Order Vacating Default and Granting Defendant Leave to File Its Answer and 

Affirmative Defenses, and granting any other relief the court deem just and appropriate.  

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been mailed this 

_____ day of _____________, ______ to: 

 
 

       
 Name, Defendant 
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FORM 5—ORDER ON MOTION TO VACATE 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
 

ORDER ON DEFENDANT’S MOTION TO VACATE COURT DEFAULT 
 
 THIS MATTER having come before this Court upon Defendant, [INSERT YOUR 

NAME HERE] ("Defendant") Motion to Vacate Default and the Court being advised of the 

parties agreement, and being otherwise fully advised;  

 
 It is ORDERED AND ADJUDGED:  
 
 Defendant's Motion to Vacate Default is GRANTED and the default is hereby 

VACATED.  

 
DONE AND ORDERED in Broward County, Florida this ______ day of _____________, 

____.  

 
 

       
CIRCUIT COURT JUDGE  

 
Copies furnished to:  
 

SERVICE LIST 
 
Case No.:  
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FORM 6—MOTION TO DISMISS 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
 

DEFENDANT’S MOTION TO DISMISS 
 
 Defendant, [INSERT YOUR NAME], files this its Motion for Dismiss, and as grounds 

therefore, states:  

 1. On or about [INSERT DATE YOU WERE SERVED], Defendant was served with 

Plaintiff’s Complaint to Foreclose Mortgage and to re-establish an Original Lost Promissory 

Note.  

 2. The Rules of Civil Procedure clearly require that all bonds, notes, bills of exchange, 

contract, accounts or documents upon which actions may be brought or defense made or copy 

thereof or a copy of the portions thereof material to the pleadings, shall be incorporated in or 

attached to the pleading.  

 3. Plaintiff have failed to attach a copy of the Note and the Assignment of Mortgage to 

the Complaint. Defendant cannot respond to the Complaints as it is pled because all pertinent 

documents shown so far evidence that the debt is owed to a party other than the Plaintiff.  

 4. When a party brings an action based upon a contract and fails to attach a necessary 

exhibit, the opposing party may attack the failure to attach the necessary exhibits through a 
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Motion to Dismiss. Accordingly, until the Plaintiff attaches documents that prove a debt is owed 

to Plaintiff, the complaint does not state a cause of action.  

 5. Moreover, since the debt owed is shown to be owed to another party, the Plaintiff has 

failed to include all necessary parties in their complaint, as other parties who hold an interest in 

the debt are not currently included in the suit.  

 6. Since the Plaintiff has failed to prove standing or state a sufficient cause of action, and 

they have failed to include all necessary parties, this case should be dismissed as a matter of law.  

 WHEREFORE, Defendant respectfully requests that this Court enter an Order dismissing 

Plaintiff’s Complaint for lack of standing, failure to state a cause of action, and failure to include 

all necessary parties.  

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been mailed this 

_____ day of _____________, ______ to: 

 
 

       
 Name, Defendant 
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FORM 7—FDCPA DEMAND 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 

Defendant(s).  
_________________________________________/  
 

DEMAND FOR WRITTEN VERIFICATION OF REINSTATEMENT AND PAYOFF 
FIGURES FOR CONSUMER DEBT  

PURSUANT TO THE FAIR DEBT COLLECTION PRACTICES ACT 
 
 
 WE HEREBY DEMAND written verification of the disputed reinstatement and payoff 

figures for the consumer debt sued upon in this case. The Fair Debt Collection Practices Act (15 

U.S.C. Section 1692 et seq.) Requires debt collectors to provide written verification of the 

information within a reasonable amount of time when disputed by the consumer. The verification 

in this case must consist of both payoff and reinstatement figures for the consumer mortgage 

loan sued upon. Time is of the essence with this request and failure to comply will result in the 

imposition of sanctions or other remedies against the debt collector.  

 
 I HEREBY CERTIFY that a true and correct copy of the foregoing has been mailed this 

_____ day of _____________, ______ to: 

 
       

 Name, Defendant 
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FORM 8—QUALIFIED WRITTEN REQUEST 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
  

QUALIFIED WRITTEN REQUEST, COMPLAINT, DISPUTE OF DEBT AND 
VALIDATION OF DEBT LETTER, TILA REQUEST 

  
  
Please treat this letter as a "qualified written request'' under the Real Estate Settlement 
Procedures Act, 12 U.S.C. Section 2605(e). 
  
I understand that under Section 6 of RESPA you are required to acknowledge my within 20 
business days and must try to resolve the issue within 60 business days.  
 
I am writing to you to complain about the accounting and servicing of an alleged mortgage my 
need for understanding and clarification of various charges, credits, debits, transactions, 
reversals, actions, payments, analyses and records related to the servicing of an alleged loan from 
its origination to the present date.  
 
To date, the documents and information I have requested have gone unanswered and the 
conversations with your service representatives do not answer my questions. 
 
It is my understanding that the Plaintiff has been accused of engaging in one or more predatory 
lending and servicing schemes. I am extremely concerned about such practices by anyone, let 
alone the mortgage company or anyone who has held a beneficial interest in the alleged loan. I 
am concerned that such abuses are targeting the uneducated and uninformed consumer and 
disadvantaged, poor, elderly and minorities.  
 
Needless to say I am worried that potential fraudulent and deceptive practices by unscrupulous 
mortgage brokers; sales and transfers of mortgage servicing rights; deceptive and fraudulent 
servicing practices to enhance balance sheets; deceptive, abusive and fraudulent accounting 
tricks and practices may have negatively affected my credit rating, mortgage account and/or the 
debt or payments to which you claim I am legally obligated. 
 
Because of this and other reasons that lead me to believe that I may be a victim of predatory 
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lending, I am disputing the validity of the current debt you claim I owe.  By debt, I am referring 
to the principal balance claimed owed; the calculated monthly payment, calculated escrow 
payment and any fees claimed to be owed by you or any trust or entity you may represent. 
  
I have reason to believe that the loan terms were misrepresented at the time of application and 
further obscured and/or modified prior to signing. I believe that my income may have been 
inflated on the application. I also have reason to believe that certain statements were not 
provided for my approval prior to closing, and that signatures may have been forged on various 
documents. It is also my belief that certain documents may have not been presented at all. 
Additionally, I believe that a notary was not physically present to witness any signatures seeking 
to bind me on several pertinent documents and that I was ill advised at the time of closing. 
  
To independently validate my debt, I need to conduct a complete exam, audit, review and 
accounting of my mortgage loan from its inception through the present date. Upon receipt of this 
letter, please refrain from reporting any negative credit information [if any] to any credit-
reporting agency until you respond to each of my requests. 
 
I also request that you kindly conduct your own investigation and audit of my account since its 
inception to validate the debt you currently claim I owe. I would like you to validate this debt so 
that it is accurate to the penny!  
  
Please do not rely on previous or current servicers or originators records, assurances or 
indemnity agreements and refuse to conduct a full audit and investigation of my account. 
 
I understand that potential abuses by you or a previous servicer could have deceptively, 
wrongfully, unlawfully and/or illegally: 
  

1. Increased the amounts of my monthly payments;  
2. Increased the principal balance allegedly owed;  
3. Increased my escrow payments;  
4. Increased the amounts applied and attributed toward interest on my account;  
5. Decreased the proper amounts applied and attributed toward principal on my account; 

and/or  
6. Assessed, charged and/or collected fees, expenses and misc. charges that I am not legally 

obligated to pay under my mortgage, note and/or deed of trust. 
  
I have contracted a forensic loan auditing company to assist me in this matter.  Thus, I need: 
  

(1) copies of all documents pertaining to the origination of the alleged mortgage and note including 
my loan application (s), Right to cancel, deed of trust, note, adjustable rate note, addendum to the 
note for the interest only payment period, truth in lending statements, good faith estimate (GFE), 
HUD 1, appraisal, and all required disclosures and rate sheets associated with this transaction for 
the above referenced loan. The copies should be legible and all documents shall be copied in their 
entirety. 

(2) A copy of the loan history including all payments made, all fees incurred, what has been paid out 
of the escrow account, and how all payments were applied. This information should cover the 
entire life of the loan.  
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I want to insure that I am not the victim of such predatory practices.  
  
As such, please treat this letter as a Qualified Written Request under the Real Estate Settlement 
Procedures Act, codified as Title 12 § 2605 (e)(1)(B) (e) and Reg. X § 3500.21(f)2 of the United 
States Code, as well as, a request under Truth In Lending Act [TILA] 15 U.S.C. § 1601, et seq. 
RESPA provides substantial penalties and fines for non-compliance or failure to answer my 
letter within twenty (20) days of its receipt! 
 
In order to conduct the examination and audit of my loan, I need to have full and immediate 
disclosure including copies of all pertinent information regarding my loan. The documents 
requested and answers to my questions are needed by myself and my experts to ensure that my 
loan: 
  

1. Was originated in lawful compliance with all federal and state laws and regulations 
including, but not limited to RESPA, TILA, Fair Debt Collection Act, HOEPA and other 
laws; 

  
2. That any sale or transfer of the loan was conducted in accordance with proper laws and 

was a true sale of my note; 
  

3. That the claimed holder in due course of my promissory note and/or deed of trust is 
holding such note in compliance with State and Federal laws and is entitled to the 
benefits of my payments; 

  
4. That all appropriate disclosures of terms, costs, commissions, rebates, kickbacks, fees etc. 

were properly disclosed to me at the inception of my loan; 
  

5. That each servicer and/or sub-servicer of my mortgage has serviced my mortgage in 
accordance with the terms of the promissory note and/or deed of trust; 

  
6. That each servicer and sub-servicer of my mortgage has serviced his/her mortgage in 

compliance with local, state and federal statutes, laws and regulations; 
  

7. That my mortgage loan has properly been credited, debited, adjusted, amortized and 
charged correctly; 

  
8. That interest and principal have been properly calculated and applied to my loan; 

  
9. That my principal balance has been properly calculated, amortized and  

accounted for; and  
10. That no charges, fees or expenses, not obligated by me in any agreement, has been 

charged, assessed or collected from my account. 
  
 

As such, please send to me, at my address above, copies of the documents requested below as 
soon as possible. Please provide me copies of: 
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1. All data, information, notations, text, figures and information contained in your mortgage 
servicing and accounting computer systems including, but not limited to Alltel or Fidelity 
CPI system, or any other similar mortgage servicing software used by you, any servicers, 
or sub-servicer of my mortgage account from the inception of my loan to the date written 
above. 

  
2. All descriptions and legends of all Codes used in your mortgage servicing and accounting 

system so that the examiners, auditors and experts retained to audit and review my 
mortgage account may properly conduct their work. 

  
3. All assignments, transfers, allonges, or other document evidencing a transfer, sale or 

assignment of my mortgage, deed of trust, promissory note or other document that 
secures payment by me to any alleged obligation in this account from the inception of my 
loan to the present date including any such assignments;  

  
4. All records, electronic or otherwise, of assignments of my mortgage, promissory note or 

servicing rights to my mortgage including any such assignments;  
  

5. All deeds in lieu, modifications to my mortgage, promissory note or deed of trust from 
the inception of my loan to the present date; 

  
6. The front and back of each and every canceled check, money order, draft, debit or credit 

notice issued to any servicer of my account for payment of any monthly payment, other 
payment, escrow charge, fee or expense on my account; 

  
7. All escrow analyses conducted on my account from the inception of my loan until the 

date of this letter;  
  

8. The front and back of each and every canceled check, draft or debit notice issued for 
payment of closing costs, fees and expenses listed on my disclosure statement including, 
but not limited to, appraisal fees, inspection fees, title searches, title insurance fees, credit 
life insurance premiums, hazard insurance premiums, commissions, attorney fees, points, 
etc; 

  
9. Front and back copies of all payment receipts, checks, money orders, drafts, automatic 

debits and written evidence of payments made by others or me on my account; 
  

10. All letters, statements and documents sent to me by your company;  
  

11. All letters, statements and documents sent to me by agents, attorneys or representatives of 
your company;  

  
12. All letters, statements and documents sent to me by previous servicers, sub-servicers or 

others in your loan file or in your control or possession or in the control or possession of 
any affiliate, parent company, agent, sub-servicer, servicer, attorney or other 
representative of your company; 
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13. All letters, statements and documents contained in my loan file or imaged by you, any 
servicer or sub-servicers of my mortgage from the inception of my loan to present date; 

  
14. All electronic transfers, assignments, sales of my note, mortgage, deed of trust or other 

security instrument; 
  

15. All copies of property inspection reports, appraisals, BPOs and reports done on my 
property;  
  

16. All invoices for each charge such as inspection fees, BPOs, appraisal fees, attorney fees, 
insurance, taxes, assessments or any expense, which has been charged to my mortgage 
account from the inception of my Client’s loan to the present date. 

  
17. All checks used to pay invoices for each charged such as inspection fees, BPOs, appraisal 

fees, attorney fees, insurance, taxes, assessments or any expense, which has been charged 
to my mortgage account from the inception of my loan to the present date; 

  
18. All agreements, contracts and understandings with vendors that have been paid for any 

charge on my account from the inception of my loan to the present date; 
  

19. All loan servicing records, payment payoffs, payoff calculations, ARM audits, interest 
rate adjustments, payment records, transaction histories, loan histories, accounting 
records, ledgers, and documents that relate to the accounting of my loan from the 
inception of my loan until present date; and 

  
20. All loan servicing transaction records, ledgers, registers and similar items detailing how 

my loan has been serviced from the from the inception of the loan until present date. 
  
   

Please provide me, with the documents I have requested and a detailed answer to each of my 
questions within the required lawful time frame. Upon receipt of the documents and answers, an 
exam and audit will be conducted that may lead to a further document request and answers to 
questions under an additional QWR letter. 
  
It is my hope that you can answer my questions, document and validate the alleged debt to the 
penny and correct any abuses or schemes uncovered and documented. 
  
  I HEREBY CERTIFY that a true and correct copy of the foregoing has been mailed this 

_____ day of _____________, ______ to: 

 
 

       
 Name, Defendant 
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FORM 9—ANSWER WITH DEFENSES 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s). 
____________________________________/ 
 

ANSWER AND AFFIRMATIVE DEFENSES 
 COMES NOW the Defendant, [INSERT YOUR NAME HERE], pro se, and files their 

Answer and Affirmative Defenses to the Plaintiff’s Complaint, and states:  

GENERAL ALLEGATIONS 

1. Defendant denies the allegations in paragraph 1 and demand strict proof thereof.  

2. Defendant denies the allegations in paragraph 2 and demand strict proof thereof.  

3. Defendant denies the allegations in paragraph 3 and demand strict proof thereof.  

4. Defendant denies the allegations in paragraph 4 and demand strict proof thereof.  

5. Defendant denies the allegations in paragraph 5 and demand strict proof thereof.  

COUNT I 

6. Defendant denies the allegations in paragraph 6 and demand strict proof thereof.  

7. Defendant denies the allegations in paragraph 7 and demand strict proof thereof.  

8. Defendant denies the allegations in paragraph 8 and demand strict proof thereof.  

9. Defendant denies the allegations in paragraph 9 and demand strict proof thereof.  

10. Defendant denies the allegations in paragraph 10 and demand strict proof thereof.  

11. Defendant denies the allegations in paragraph 11 and demand strict proof thereof.  
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COUNT II 

12. Defendant denies the allegations in paragraph 12 and demand strict proof thereof.  

13. Defendant denies the allegations in paragraph 13 and demand strict proof thereof. 

14. Defendant denies the allegations in paragraph 14 and demand strict proof thereof.  

15. Defendant denies the allegations in paragraph 15 and demand strict proof thereof.  

16. Defendant denies the allegations in paragraph 16 and demand strict proof thereof.  

17. Defendant denies the allegations in paragraph 17 and demand strict proof thereof.  

18. Defendant denies the allegations in paragraph 18 and demand strict proof thereof.  

19. Defendant denies the allegations in paragraph 19 and demand strict proof thereof.  

20. Defendant denies the allegations in paragraph 20 and demand strict proof thereof.  

21. Defendant denies the allegations in paragraph 21 and demand strict proof thereof.  

22. Defendant denies the allegations in paragraph 22 and demand strict proof thereof.  

AFFIRMATIVE DEFENSES 

First Affirmative Defense 

Mortgages require the sending of a Notice of Default prior to the acceleration of the loan. 

According to the case of Yelen v. Bankers Trust Co., the failure to give such notice is a defense 

to acceleration and foreclosure. Plaintiff has failed to provide such notice.  

Second Affirmative Defense 

The loan money was not disbursed by the lender in accordance with the terms of its loan 

commitment, either in whole or in part, and therefore there was a lack of consideration when the 

supposed contract was entered into.  

Third Affirmative Defense 

A foreclosure claim must be discharged if the person against whom the claim is asserted can 

prove that payment was made to the lender and accepted by the lender with no dispute. The 
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Plaintiff has continued to accept Defendant’s payments, so they don’t have the right to foreclose 

on Defendant’s house for not paying.  

Fourth Affirmative Defense 

Defendant was the victim of fraud, duress, and undue influence. The mortgage broker, acting as 

an agent of the current Plaintiff, lied to Defendant about the terms of the Note and Mortgage and 

tricked Defendant into signing them.  

Fifth Affirmative Defense 

According to the case of Pearson v Arthur, once the lender has agreed to accept late payments, 

either by action or by agreement (oral or otherwise), the lender must send the borrower a written 

notice that it will no longer accept late payments before they are allowed to accelerate the loan 

and bring the foreclosure action. No written notice was ever sent.  

Sixth Affirmative Defense 

Waiver may be implied since the conduct of the lender is such that a reasonable inference can be 

made by the borrower that the lender has voluntarily given up certain rights. Since the lender has 

agreed to accept late payments in the past, a reasonable inference can be made by the borrower 

that the lender has waived their right to foreclose in order to enforce on time payment now.  

Seventh Affirmative Defense 

Plaintiff should not be allowed to foreclose at this point because they waited too long to bring the 

action and Defendant has been detrimentally affected by their delay.  

Eighth Affirmative Defense 

The rate of interest for the current loan is unethically high, so the Court should find this interest 

rate to be usurious and dismiss the foreclosure action.  
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Ninth Affirmative Defense 

The original terms of the Note and Mortgage are unconscionable. The way that the Note and 

Mortgage are being enforced is unconscionable. The way in which the lender had Defendant sign 

the documents was unconscionable.  

Tenth Affirmative Defense 

The current Plaintiff is not the proper Plaintiff in the foreclosure and they do not have standing to 

proceed.  

Eleventh Affirmative Defense 

The Rules of Civil Procedure, as well as much case law, requires the Plaintiff to attach all 

necessary documents to the Complaint. However, Plaintiff has ignored this requirement and has 

failed to attach the Note or the Assignment of Mortgage. Without these documents, it is 

impossible for the Defendant to know if the party currently doing the suing is the proper party to 

be bringing the suit. Thus, these are necessary documents that must be included for the 

Complaint to be considered complete and ripe for proceeding.  

Twelfth Affirmative Defense 

In order for the Plaintiff to validly foreclose on a piece of property, all persons or entities who 

claim an interest in the Note, the Mortgage, or the property must be named as Defendants in the 

foreclosure action. Since the standing of the Plaintiff is at issue, and the Plaintiff is unable to 

prove through evidence that they are the sole entity permitted to foreclose, there are clearly other 

parties that may claim an interest in the Note and Mortgage. The Plaintiff has failed to join all 

indispensable parties to the action and the action must be abated until all indispensable parties 

are included.  

 

 



49 

 

Thirteenth Affirmative Defense 

Case law has long held that a duty to perform in good faith is an implicit term of every 

agreement. State statutes permit the acceleration of a Note only if the lender in good faith 

believes that the prospect of payment or performance is impaired. Foreclosing due to late 

payments, or only a few missed payments, is an action brought in bad faith, since the prospect of 

payment has not been impaired.  

Fourteenth Affirmative Defense 

The Supreme Court has held in Barnett Bank v Hooper that where a bank becomes involved in a 

transaction with a customer with whom it has established a relationship of trust and confidence, 

and it is a transaction from which the bank is likely to benefit at the customer’s expense (such as 

collecting interest payments, for example), the bank may be found to have a duty to disclose all 

facts that are material to the transaction. The bank had any information about the Note, 

Mortgage, and closing that was not made available to Defendant at the time of the closing or 

before, and therefore they have breached their fiduciary duty to Defendant.  

Fifteenth Affirmative Defense 

There is a requirement that any Plaintiff filing an action in a state in which they do not reside 

must file a non-resident cost bond with the Court. Plaintiff has not met this requirement.  

Sixteenth Affirmative Defense 

Plaintiff is violation of the Racketeer Influence and Corrupt Organizations Act.  The RICO Act 

makes it illegal for a lender to invest in, acquire an interest in, maintain, or otherwise conduct an 

enterprise through a pattern of racketeering activity or through the collection of an unlawful debt. 

Racketeering activity includes mail fraud, wire fraud, extortion, or usurious credit transactions. 

Plaintiff is guilty of these transgressions.  
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Seventeenth Affirmative Defense  

Plaintiff has not provided Defendant with payoff and reinstatement figures or debt verification, 

as was requested according to the Fair Debt Collection Practices Act.  

Eighteenth Affirmative Defense 

Plaintiff is in violation of the Real Estate Settlement Procedures Act because there were certain 

facts that were important to the closing of the original loan that were not disclosed to Defendant 

by the mortgage broker who was acting as an agent for the Plaintiff.  

Nineteenth Affirmative Defense 

Plaintiff is in violation of the Truth In Lending Act since required disclosures were not made at 

the time of the closing of the loan.  

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been mailed this 

_____ day of _____________, ______ to: 

 
 

       
 Name, Defendant 
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FORM 10—ANSWER DEFENSES AND COUNTERCLAIM 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/ 
 

ANSWER, DEFENSES, AND COUNTERCLAIM 

 Defendant       (“Plaintiff”) files this Answer, Defenses, 

and Counterclaim in response to the Plaintiff       (“Plaintiff”) 

Complaint and alleges as follows: 

ANSWER 

1. The Defendant denies each and every allegation contained in the Complaint and 

demands strict proof thereof. 

DEFENSES 

First Defense—Lack of Standing 

2. The Plaintiff is not someone with standing to enforce the instrument in that if any 

Note was delivered, it was delivered to       and not the Plaintiff.   

Second Defense—No Endorsement 

3. The Defendant never signed the instrument the Plaintiff is attempting to enforce 

therefore; the Defendant cannot be liable on an instrument she did not sign. 

Third Defense—Fraud  
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4. The Plaintiff cannot enforce the instrument due to fraud, in that the Plaintiff, a 

Loan Seller was paid a fee to pose as a residential mortgage lender, when in fact the source of the 

loan funds and the actual lender (Investors in Certificates) and underwriter (Mortgage 

Aggregator and Investment Banker) were other parties whose identities and receipt of fees and 

profits were withheld from Defendant at closing, and despite numerous requests continue to be 

withheld from the Defendant contrary to the requirements of Federal Law and the applicable 

State Law. 

Fourth Defendant—Misrepresentation  

5. Unknown to Defendant, the Loan Seller, acting as principal in its relationship 

with the “independent appraiser” of the property and the mortgage broker and mortgage 

originator, induced the Defendant into a transaction that did not and could not meet normal 

underwriting standards for a residential mortgage.  The Loan Seller posed as a conventional 

mortgage lender thus leading Defendant to reasonable believe that the Loan Seller, the mortgage 

broker, and the loan originator had an interest in the success of the transaction that Defendant 

was induced to believe was being executed at the time of the transaction that Defendant was 

induced to believe was being executed at the time of the “closing” of the subject loan transaction. 

WHEREFORE, the Defendant prays that this court dismiss the Plaintiff’s complaint 

with prejudice and provide any other relief deemed necessary. 

COUNTERCLAIM 

 The Defendant sues the Plaintiff and alleges: 

6. This is an action for damages and declaratory relief. 

7. This court has jurisdiction in that the Defendant’s complaint is a compulsory 

counterclaim. 

8. Venue is proper as the events transpired in Broward County, Florida. 
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NATURE OF THE CASE 

9. This case arises out of Plaintiff’s fraudulent schemes and improper use of 

Mortgage Brokers, Loan Originators, Loan Sellers, Structured Investment Vehicles, and 

Investment Bankers. 

10. The participants in this securitization scheme described herein have devised 

business plans to reap millions of dollars in profits at the expense of the Defendant and millions 

of other consumers in the United States. 

11. In addition to seeking damages, the Defendant seeks declaratory relief as to what 

if any) party, entity, or individual or group thereof is the owner of the promissory note that is the 

subject matter of this matter, and whether the Mortgage secures any obligation of the Defendant, 

and a Mandatory Injunction requiring reconveyance of the subject property to the Defendant or, 

in the alternative a Final Judgment granting Defendant Quiet Title in the subject property. 

FACTS 

12. The Defendant is a nominal payor on the subject promissory Note. 

13. The Plaintiff is a Loan Seller that was paid a fee to pose as a residential mortgage 

lender, when in fact the source of the loan funds and the actual lender and underwriter were other 

parties whose identities and receipt of fees and profits were withheld from the Defendant at 

closing. 

14. The Loan Seller acting in conjunction with the mortgage broker, appraiser, loan 

originator, title agent, and escrow agent had no financial stake in the transaction or liability and 

no interest other than obtaining what is now alleged to be the Defendant’s signature on a “loan” 

that could never be repaid.  In fact, the “independent” Appraisal was intentionally and knowingly 

inflated along with other loan data to justify the closing of the “loan transaction”. 
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15. Defendant relied upon the due diligence of the apparent “Lender” when in fact, no 

“Lender” was involved in the closing in the sense of an entity performing due diligence and 

evaluation pursuant to national standards for underwriting and evaluating risk of loaning money 

of account in a residential loan closing. 

COUNT I 
VIOLATIONS OF HOME OWNERSHIP EQUITY PROTECTION ACT (HOEPA) 

 
16. The Defendant reaffirms and re-alleges the above paragraphs 6-15 above as if 

fully set forth herein. 

17. The Defendant is a consumer and the Plaintiff is a creditor as defined by HOEPA.  

In the loan transaction at issue here, the Defendant was required to pay excessive fees, expenses, 

and costs which exceed more than 10% of the amount financed. 

18. Pursuant to HOEPA, the Plaintiff was required to make certain disclosures to the 

Defendant which are to be made conspicuously and in writing no later than three (3) days prior 

to closing. 

19. Plaintiff violated HOEPA by numerous acts and material omissions, including but 

not limited to: 

a. Failing to make disclosures in a conspicuous fashion; 

b. Engaging in a pattern and practice of extending credit to Defendant without 

regard to their ability to repay. 

20. The Defendant has a right to rescind the consumer credit transaction that is the 

subject of this action and this counterclaim is to be construed, for these purposes, as formal and 

public notice of Defendant’s Notice of Rescission of the mortgage and note. 

WHEREFORE, the Defendant demands as relief against the Plaintiff: 

a. Rescission of the mortgage and note transactions; 
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b. Termination of the mortgage and security interest in the property that is 

the subject matter of this action; 

c. Return of all payments made by the Defendant; and 

d. Any and other further relief. 

COUNT II 
VIOLATIONS OF THE REAL ESTATE SETTLEMENT PROCEDURES ACT (RESPA) 

 
21. The Defendant reaffirms and realleges paragraphs 6-15 above as if specifically set 

forth herein. 

22. As mortgage lenders, the Plaintiff is subject to the provision of RESPA. 

23. In violation of RESPA, the Plaintiff in connection with the mortgage loan to 

Defendant, the Plaintiff accepted charges for the rendering of real estate services which were in 

fact charges for services not performed. 

24. As a result of the Plaintiff’s violations, Plaintiff is liable to the Defendant. 

WHEREFORE, the Defendant demands the following relief against the Plaintiff: 

a. Treble the amount of charges paid by the Defendant to the Plaintiff for “settlement 

services”; and 

b. Any and other further relief. 

 
 

COUNT III 
QUIET TITLE 

 
25. The Defendant reaffirms and realleges paragraphs 6-15 above as if specifically set 

forth herein. 

26. The Defendant owns the following described real property in Broward County, 

Florida: 
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27. Defendant deraigns title as follows: 

 

a. in Official Records Book 35513 Page 1419 of the public records of Broward 

County, Florida. 

28. Defendant has sent a notice of her interest to rescind the subject loan transaction 

but has only sent those notices to the entities that have been disclosed.  Hence, without this 

action, neither the rescission nor the reconveyance which the Defendant is entitled to file gives 

the Defendant full and clear title to the property. 

29. The real party in interest on the lender side may be the owner of the asset backed 

security issued by a Special Purpose Vehicle, the insurer through some Credit Default Swap, or 

the Federal government through the United States Treasury or the Federal Reserve.  The security 

is a securitized bond deriving its value from the underlying mortgage pool of which this subject 

mortgage is one. 

30. The Defendant is entitled to quiet title against the Plaintiff clearing title of the 

purported mortgage encumbrance. 

WHEREFORE, the Defendant demands judgment against the Plaintiff quieting title to 

the property in Defendant.  

DEMAND FOR JURY TRIAL 

 Defendant demands trial by jury of all matters so triable as a matter of right. 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been mailed this 

_____ day of ________________, ___, to:  

 
 

       
 Name, Defendant 
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FORM 11—REQUEST FOR ADMISSIONS 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
 

REQUEST FOR ADMISSIONS 

 YOU ARE REQUIRED, pursuant to Rules 1.280 and 1.370, Florida Rules of Civil 

Procedure, by an through an officer of your company, to answer completely, in writing, and 

under oath, the following request for admissions, and to return your answers to this request for 

admissions to the Attorney for the Defendant at the mailing address indicated below, within 

thirty (30) days of the date of service of these request for admissions. 

INSTRUCTIONS TO REQUEST FOR ADMISSIONS 
 

1. These requests for admissions are directed toward all information known or 

available to Plaintiff, including information contained in the records and documents in Plaintiff’s 

custody, control or available to Plaintiff upon reasonable inquiry.  Your answer to each request 

for admission shall specifically deny the matter, or set forth in detail the reasons why you cannot 

truthfully admit or deny the matter.  Where requests for admissions cannot be answered in full, 

they shall be answered as completely as possible and incomplete answers shall be accompanied 

by a specification of the reasons for the incompleteness of the answer and of whatever actual 
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knowledge is possessed with respect to each unanswered or incompletely answered request for 

admission. 

2. Each request for admission is to be deemed a continuing one.  If, after serving an 

answer to any request for an admission, an authorized officer for Plaintiff obtains or becomes 

aware of any further information pertaining to that request for admission, the authorized officer 

for Plaintiff is requested to serve a supplemental answer setting forth such information. 

3. As to every request for an admission which an authorized officer for Plaintiff fails 

to answer in whole or in part, the subject matter of that admission will be deemed confessed and 

stipulated as fact to the court. 

DEFINITIONS 
 

4. “You” and “your” include Plaintiff and any and all persons acting for or in 

concert with Plaintiff. 

5. “Document” includes every piece of paper held in your possession or generated 

by you. 

6. “Defendant” includes all nicknames, pseudonyms and/or misnomers in any papers 

or documents referencing the defendant or any alleged liability or obligation attributable to him. 

ADMISSIONS REQUESTED 
 

1. Admit or deny that Plaintiff is not domestic to the state of Florida. 

Admitted   

Denied   

2. Admit or deny that Plaintiff has not registered as a business entity with the Florida 

Secretary of State or his agent. 

Admitted   

Denied   
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3. Admit or deny that Plaintiff never at any time took possession of the original 

promissory note obligating the Defendant and/or alienable in this instant case. 

Admitted   

Denied   

4. Admit or deny that the alleged copy of the promissory note submitted or referred 

to in the complaint is not a true and correct copy of any promissory note that Plaintiff lost or 

destroyed. 

Admitted   

Denied   

5. Admit or deny that the alleged copy of the promissory note submitted or referred 

to in the complaint includes no allonge showing any assignment to the Plaintiff. 

Admitted   

Denied   

6. Admit or deny that no paper showing any assignment of the promissory note 

alienable in this instant case to Plaintiff ever existed. 

Admitted   

Denied   

7. Admit or deny that Plaintiff is not in possession of the account and general ledger 

statement, authenticated by a competent fact witness, proving a deficiency owed by the 

Defendant. 

Admitted   

Denied   
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8. Admit or deny that Plaintiff transferred the promissory note to a special purpose 

entity. 

Admitted   

Deny   

9. Admit or deny that absent possession of the account and general ledger statement, 

authenticated by a competent fact witness, proving a deficiency owed by Defendant, Plaintiff 

cannot provide a deficiency owed by the Defendant. 

Admitted   

Denied   

10. Admit or deny that it is the practice of Plaintiff to charge-off and sell notes in 

arrears after collecting insurance on the outstanding amount of indebtedness. 

Admitted   

Deny   

11. Admit or deny that after Plaintiff charges off and sells evidence of indebtedness, 

the commercial paper illustrating the duty between the mortgagor and mortgagee or assignee 

becomes legally uncollectible. 

Admitted   

Denied   

12. Admit or deny that Plaintiff is not the real party in interest in these proceedings. 

Admitted   

Denied   
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13. Admit or deny that prior to the Plaintiff filing this complaint, the Defendant 

served the Plaintiff with a Qualified Written Request. 

Admitted   

Denied   

14. Admit or deny that the Defendant was not provided the closing documents 

required under Federal and State law. 

Admitted   

Denied   

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been mailed this 

_____ day of _____________, ______ to: 

 
 

       
 Name, Defendant 
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FORM 12—FIRST SET OF INTERROGATORIES  
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
 

FIRST SET OF INTERROGATORIES 
 

 YOU ARE REQUIRED, pursuant to Rules 1.280 and 1.340, Florida Rules of Civil 

Procedure, by and through an authorized officer of your company, to answer completely, in 

writing, and under oath, the following Interrogatories, and to return your answers to these 

Interrogatories to the Attorney for the Defendant at his mailing address below, within thirty (30) 

days of the date of service of these Interrogatories.  

INSTRUCTIONS 
 

1. These Interrogatories are directed toward all information known or available to 

the Plaintiff, including information contained in records and documents in Plaintiff’s custody or 

control or available to Plaintiff upon reasonable inquiry.  Where Interrogatories cannot be 

answered in full, they shall be answered as completely as possible and incomplete answers shall 

be accompanied by a specification of the reasons for the incompleteness of the answer and of 

whatever actual knowledge is possessed with respect to each unanswered or incompletely 

answered interrogatory.  If sufficient space for your answer is not provided herein, you may 
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attach additional papers with your answers and refer to your attached answers in the space 

provided herein. 

2. Each interrogatory is to be deemed a continuing one.  If, after serving an answer 

to any interrogatory, an authorized officer pertaining to that interrogatory, the authorized officer 

of Plaintiff obtains or becomes aware of any further information pertaining to that interrogatory, 

the authorized officer of Plaintiff is requested to serve a supplemental answer setting forth such 

information. 

DEFINITIONS  
 

3. “You” and “your” include Plaintiff and any and all persons acting for or in 

concert with Plaintiff including but not limited to any wholly owned bankruptcy remote special 

purpose entity, qualified special purpose entity trust issuer, or any other entity used by the 

Plaintiff to securitize mortgages and/or notes. 

4. “Document” includes every piece of paper held in Plaintiff’s possession or 

generated by Plaintiff. 

5. “Defendant” includes all nicknames, pseudonyms and/or misnomers in any papers 

or documents referencing the defendant or any alleged liability or obligation attributable to the 

defendant. 

INTERROGATORIES 
 

1. State the name, job title, and business address for each person providing 

information in response to these discovery requests. 
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2. State the name of each and every organization the Plaintiff has an ownership or 

controlling interest in. 

 
 
 
 
 

3. State the name, job title, and business address of each person who has first hand 

personal knowledge of the time and/or circumstances under which the promissory note 

purporting to obligate the Defendant and/or alienable in this instant case was lost or destroyed as 

alleged in the complaint. 

 
 
 
 
 

4. State the names of all persons or entities, in order of assignment, who at any time 

were constructive holders or holders in due course of the promissory note obligating the 

Defendant and/or alienable in the instant case prior to its alleged assignment to the Plaintiff. 

 
 
 
 
 

5. Explain why the alleged copy of the promissory note submitted with the 

Complaint includes no allonge showing any assignment of the note to the named Plaintiff. 
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6. Describe in detail when, where and how the promissory note obligating the 

Defendant and/or alienable in this instant case came to be lost or destroyed as alleged in the 

complaint. 

 
 
 
 

7. If named Plaintiff did not keep or cannot produce a copy of an allonge or other 

paper showing assignment to Plaintiff of the promissory note obligating the Defendant and/or 

alienable in this instant case, explain why. 

 
 
 
 
Executed on this    day of  , 2009. 
 
 
        
Name and title of authorized officer or agent 
Plaintiff 
 
State of     
County of     
 
Before me, the undersigned, a Notary Public in and for said County and State on this    
day of     ,   , personally appeared      
  , who is (   ) personally known to me, or (   ) proven by proper identification, to be 
the person who executed the within and foregoing instrument. 
 
Type of ID:       
 
Signature:       
  Notary Public       (seal) 
 
 I HEREBY CERTIFY that a true and correct copy of the foregoing has been mailed this 

_____ day of _____________, ______ to: 

 
 

       
 Name, Defendant 
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FORM 13—FIRST REQUEST FOR PRODUCTION 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
 

FIRST REQUEST FOR PRODUCTION 
 

 Pursuant to Rules 1.280 and 1.351, Florida Rules of Civil Procedure, the Defendant 

requests that the Plaintiff produce the following documents relating to the transaction described 

in the complaint:  

INSTRUCTIONS 
 

1. This request for production of documents is directed toward all information known or 

available to the Plaintiff, including information contained in records and documents 

in Plaintiff’s custody or control or available to Plaintiff upon reasonable inquiry.  

Where requested documents do not exist, please state that the document does not 

exist. 

2. Each request for production of documents is to be deemed a continuing one.  If, 

after serving any requested, an authorized officer of Plaintiff obtains any further documentation 

pertaining to that request for production, Plaintiff is requested to serve a supplemental answer 

setting forth copies of additional documents. 
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DEFINITIONS  
 

3. “Plaintiff” includes any and all persons acting for or in concert with Plaintiff 

including but not limited to any wholly owned bankruptcy remote special purpose entity, 

qualified special purpose entity trust issuer, or any other entity used by the Plaintiff to securitize 

mortgages and/or notes. 

4. “Document” includes every piece of paper held in Plaintiff’s possession or 

generated by Plaintiff. 

5. “Defendant” includes all nicknames, pseudonyms and/or misnomers in any papers 

or documents referencing the defendant or any alleged liability or obligation attributable to the 

defendant. 

DOCUMENTS REQUESTED 
 

6. The original promissory executed by the Defendant and/or alienable in this case.  

If none, state “none”. 

7. Produce a copy of the allonge attached to the promissory note obligating the 

Defendant and/or alienable in this instant case showing an assignment of the promissory note to 

the Plaintiff.   If none, state “none”. 

8. Produce any pooling and servicing agreement containing the note. 

9. Produce the account and general ledger statement of each and every contract the 

Plaintiff alleges Defendant has with Plaintiff showing all receipts and disbursements.  If none, 

state “none”. 

10. Produce all bills of sale, and allonges and agreements illustrating where the 

promissory note alienable in this instant case was sold or assigned for value.  If none, state 

“none”. 
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11. Produce all insurance claim information relative to the alleged loss of the 

promissory note alienable in this instant case.  If none, state “none”. 

12. Produce all contracts, agreements, and/or memos illustrating that Plaintiff’s 

attorney of record has delegated authority to represent the Plaintiff in this case. 

13. Produce the initial and certified final HUD-1 or 1A presented to the Defendant at 

closing. 

14. Produce the estimated closing statement presented to the Defendant at closing. 

15. Produce the final Truth-In-Lending disclosure and itemization of amount financed 

presented to the Defendant at closing. 

16. Produce the FEMA standard flood insurance documents presented to the 

Defendant at closing. 

17. Produce the appraisal presented to the Defendant at closing. 

18. Produce the good faith estimate prepared by mortgage broker and delivered to 

Defendant at closing. 

19. Produce the initial Truth-In-Lending Act disclosures prepared by lender. 

20. Produce the notice of right to cancel delivered to Defendant at closing. 

at Plaintiff’s place of business, Broward County, Florida, on     at 10:00am 

and to provide a table or desk space so the documents can be inspected.  Defendant will make 

arrangements with Plaintiff to have copies made either by Plaintiff’s personnel or by a 

commercial copier.  If any of the information ordinarily contained in the documents has been 

photographed, recorded, or is retained on a computer or other electronic device, Plaintiff is 

requested to obtain the information, translated if necessary, into usable form. 
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 I HEREBY CERTIFY that a true and correct copy of the foregoing has been mailed this 

_____ day of _____________, ______ to: 

 
 

       
 Name, Defendant 
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FORM 14—NOTICE OF FILING DISCOVERY 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
 

NOTICE OF FILING 
 

 The Defendant      (“Defendant”) gives notice to the Court of 

the filing of her first request for discovery, including requests for production of documents, 

requests for admissions, and interrogatories. 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been mailed this 

_____ day of _____________, ______ to: 

 
 

       
 Name, Defendant 
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FORM 15—AFFIDAVIT IN SUPPORT OF OPPOSITION OF SUMMARY JUDGMENT 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
 

AFFIDAVIT IN OPPOSITION TO  
MOTION FOR SUMMARY FINAL JUDGMENT 

 
STATE OF FLORIDA 
COUNTY OF BROWARD 
 
 On this day personally appeared before me, the undersigned authority, [INSERT YOUR 

NAME], who is personally known by me or has produced identification to me, who first being 

duly sworn deposes and says:  

 1. I am a Defendant in the above-referenced case and I am over the age of eighteen.  

 2. The statements made herein are made upon my personal knowledge.  

 3. On or about [INSERT DATE WHEN YOU SIGNED THE NOTE], I entered into an 

invalid contract under false pretenses and under duress.  

 4. The broker who prepared the documents for closing, [INSERT NAME OF BROKER 

HERE], committed fraud when he lied to me about the amounts that I would receive and the 

amounts that I would owe.  

 5. Said broker also forced me to sign the Note under duress and undue influence when he 

threatened to sue me for the money he would lose on his commission if I did not sign the Note. I 

did not wish to sign the Note or agree to the terms of the loan.  
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 6. The current Plaintiff has unclean hands, as the broker who forced me to sign the loan 

against my will was acting as an agent for the current Plaintiff who is now attempting to benefit 

from that wrongdoing.  

 7. No money is owed to the Plaintiff because no contract was ever legally formed.  

FURTHER AFFIANT SAYETH NAUGHT  
 
        
[INSERT YOUR NAME HERE]  
 
Sworn to and subscribed before me this ____ day of _______________, _____.  
 
NOTARY PUBLIC  
 
 
       
Printed Name of Notary Public  
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FORM 16—REQUEST FOR MEDIATION 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
 

REQUEST FOR MEDIATION 
 

 Defendant, [INSERT YOUR NAME HERE] moves for the Court to order both parties to 

attend Court Ordered Mediation in an attempt to come to a mutually beneficial agreement before 

proceeding with the foreclosure litigation or asking the Court to rule on Plaintiff’s Motion for 

Summary Final Judgment of Foreclosure.  

 WHEREFORE, the Defendant respectfully requests that this Court order both parties to 

attend mediation.  

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been mailed this 

_____ day of _____________, ______ to: 

 
 

       
 Name, Defendant 
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FORM 17—ORDER GRANTING MEDIATION 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
 

ORDER FOR MEDIATION 
 

THIS CAUSE having come on for consideration of Defendant’s Request for Mediation, 

and the Court having heard arguments for both sides, and being otherwise fully advised in the 

Premises, it is  

ORDERED AND ADJUDGED as follows:  
 

1. The Request for Mediation is hereby GRANTED.  

2. The parties are directed to attend mediation within fifty (50) days of the entrance of 

this Order, or at a mutually agreeable date and time.  

3. Plaintiff’s representative shall be permitted to appear at the mediation by way of 

telephone conference.  

4. Mediation may be waived if both sides mutually agree.  

DONE and ORDERED in Chambers at the Broward County Courthouse, Fort 

Lauderdale, Florida on ______________________.  

 
      

CIRCUIT JUDGE  
Copies furnished:  
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FORM 18—EMERGENCY MOTION TO STOP SALE 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
 

EMERGENCY MOTION TO POSTPONE FORECLOSURE SALE 
 
 The Defendant, [INSERT YOUR NAME HERE], moves the Court for an Order to 

Cancel the Sale scheduled for [INSERT SALE DATE HERE]. Both parties are working on 

entering into an agreement to settle this matter and we need additional time. Defendant has found 

a buyer for the property and needs additional time to close. The contract for sale is attached as 

Exhibit A.  

 WHEREFORE, Defendant respectfully requests that the foreclosure sale [INSERT 

SALE DATE HERE] be canceled at this time.  

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been mailed this 

_____ day of _____________, ______ to: 

 
 

       
 Name, Defendant 
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FORM 19—ORDER CANCELLING SALE 
 

IN THE CIRCUIT COURT FOR BROWARD COUNTY, FLORIDA 
CIVIL DIVISION 

 
     ,    CASE NO: 
   
   Plaintiff,  
 
 
vs. 
 
     ,  
 
   Defendant(s).  
_________________________________________/  
 

ORDER CANCELING SALE 
 
 THIS ACTION came before the Court on Defendant's Emergency Motion to Cancel Sale, 
and after consideration thereof, and the Court being duly advised in the premises and otherwise, 
it is ORDERED,  
 
The clerk of the court will cancel the foreclosure sale scheduled for [INSERT SALE DATE 
HERE].  
 
IT IS FURTHER ORDERED,  
             
             
             
             
             
       . 
 

DONE and ORDERED in Chambers at the Broward County Courthouse, Fort 

Lauderdale, Florida on ______________________.  

 
      

CIRCUIT JUDGE  
Copies furnished:  

 
 
 
 
 
 


